TON THAT KET HOP
TRONG ‘
LUAT PHAP HOA-KY

Ta-qubc-Tuén

Khi hai nguwoi nam va ni két hén voi nhau, mbéi ngudi deu
mong mudn dwoc ngudi kia thwong yéu, dum boc, an ai, nang do vé
vat chéat cling nhw tinh than. Néu chdng may s mong muén dé bij
nguoi dé tam lam dut doan bang cach tao ra cai chét hay thwong hai
tram trong va vinh vién cho mét nguoi ph0| ngau khién nguwoi nay
khéng thé théa mén dwgc cac mong muon clia nguoi phdi ngau kia
thi ngwdi phdi ngau con séng sét hay khéng bi thwong hai co thé
ding nhung bién phap luat dinh dé doi nguoi trwc tlep hodc 1a dau
moi cla viéc gay ra cai chét hay thuwong hai d6 phai béi thuwéng bang
t6 tung tén that két hop (loss of consortium action).

|. Dinh Nghia

Trwoc khi di xa hon, chung ta can hiéu nghfa cua hai tir “két
hop” va “ton that két hop”.

A. Két Hop La Gi?

Trong dai da s cac trwong hop, tir “két hop” (consortium), con
goi 1a sw két hop vo chéng (spousal consortium), gém tat ca cac loi
ich hiru thé (tangible benefits) ciing nhw vo thwc thé (intangible
benefits) ma mét ngudi phdi ngau cé quyén thu huwéng tr noi ngudi
phdi ngau khac.

Homer H. Clark, Jr., viét trong sach Law of Domestic
Relations (in 1an th(r 2, 1987, tr. 382) rang cac quyén két hop hién
tai dwoc coi la “toan thé cac quan hé hiru thé va vé thuc thé dang cé
gitra vor va chdng.” (the total of tangible and intangible relationships
prevailing between husband and wives).

Con trong phan quyét Hopson v. St. Mary’s Hospital, 176 Conn.
485, 487 (1979) TCPV tiéu bang Connecticut ndi, trong phan tw phi



chd van (in dictum), rang “két hop” thuweng dwoc dinh nghia la bao
ham cac dich vu cua nguwdi vo, suw cép dwdng tai chinh cia nguoi
chdng va cac loai quan hé vo thuc thé (the variety of intangible
relations) khac hién hiru gitba vo' chéng séng chung véi nhau trong
hén nhan. Nhirng yéu td vo thuc thé doé thuweng dwoc dién ta bang
nhirng tr nhw la cdm tinh (affection), giao té& (society), giao tinh
(companionship) va cac quan hé tinh duc (sexual relations). TCPV
con dan phan quyét Brown v. Kistleman, 171 Ind. 692, 98 N.E. 631
(1912) ctia TCPV tiéu bang Indiana ndi rdng cac yéu té vo thuc thé
con dwec dinh nghia nhw la “tdp hop giao tinh, phu thudc, nwong
nho, cdm tinh, chia sé va gitup d& la nhing quyén cé thé duoc luat
phép thira nhdn va bdo vé khdi xuét tir hén wéc dan sw.” ([the]
constellation of companionship, dependence, reliance, affection,
sharing and aid which are legally recognizable, protected rights
arising out of the civil contract of marriage.)

Ngoai ra, bd tw dién luat phap cta Henry Campbell Black
(thwong dwoc goi la Black’s Law Dictionary), da dinh nghia “két
hop” nhuw sau:

“Két hop -- Giao tinh vo chdng va quyén cta méi nguoi duoc
nguoi kia bau ban, giao té, hop tac, cdm tinh va giup d& trong quan
hé vor chéng.” (in 1an thi 5, tr. 280)

(Consortium — Conjugal fellowship of husband and wife, and
the right of each to the company, society, co-operation, affection, and
aid of the other in every conjugal relation.)

Hay:

“Két hop -- Nhitng loi ich ma mét ngudi, nhat la mét nguodi phoi
ngéu, co tw cach nhén tir noi nguoi phdi ngéu kia, ké cé giao tinh,
hop tac, cdm tinh, giup dé&, va (gitra nhing nguoi phbi ngéu) céc
quan hé tinh duc.” (in 1an tht 7, 1999, tr. 304)

(Consortium -- The benefits that one person, esp. a spouse, is
entitted to receive from another, including companionship,
cooperation, affection, aid, and (between spouses) sexual relations).

~ Két hop vo chong méi dau 1a nhitng viéc ngwdi v phuc vy
chong vé thé xac cling nhw tinh than. Vé sau, nd bao ham nhirng
dich vu ma moét ngwoi phoi ngau lam cho nguwoi phdi ngau kia, bat ké



ngudi dé 1a chéng hay vo, nhw I phan quyét Poirier v. U.S, 745
F.Supp. 23, 31-32 (D.Me.1990), n6i rang két hop bao ham “nhiing
quyén loi hé twong cé hitu trong quan hé hén nhén cuda vo chong.”

Thuwong thi “két hop vo chdng” chi mot vai bdn phan va quyén
xac dinh cia mét cudc hén nhan, nhu la quyén cla mot nguwdi phéi
ngdu duwoc hwdng tr noi ngudi phdi ngau kia long yéu thwong
(love), cdm tinh (affection), cac dich vu (services), giao té (society),
an Ui (solace), giao tinh (companionship), giip d& (aid), hd tro
(assistance), nang do vat chat va tinh than (physical and mental
support), hwéng dan (guidance), quan hé tinh duc (sexual relations),
va, trong trudng hop clia ngudi vo, co thé ca sy cap dwdng tai chinh
(financial support) ma nguwdi chdng dem lai (tuy rang trong cac té
tung sw cap dwdng tai chinh thwdng dwoc xét riéng khdi “két hop”).

Ngoai ra, to “két hop” con dwoc dung, tuy it théng dung hon,
dé chi cac quan hé gilra cha me va con cai. “Két hop cha me”
(parental consortium) chi long thwong yeu cam tinh, giao té, giao
tinh, huo’ng dan, cap dwdng tai chinh cua cha me déi voi con cai,
con clia con cai ddi véi cha me thi goi la “két hop con cai ” (filial
consortium).

B. Thé Nao La Tén That Két Hop?

Mat khac, tbn that két hop 1a mét tr dung trong luat xam quyén
dan sw (law of torts) dé chi sw méat di cac lgi ich ciia quan hé gia dinh
do suw thwong hai trdm trong (serious injuries) hay t& vong bat dang
(wrongful death) ma mét nguwdi, bat ké 1a thé nhan hay phap nhan,
lam hanh vi xam quyén dan sv (tortfeasor) gay ra cho mét nguwdi phdi
ngau hay thanh vién ctia mét gia dinh.

Theo phan quyét Deems v. Western Maryland Ry. Co., 247 Md
95, 231 A.2d 514, 517 (1967),

“Ton that két hop co nghia Ia mat di sw giao té, cam tinh, sy
giup dé, va giao tinh vo chdng, va gobm ca sw mat mat hay ton hai
quan hé tinh duc.”

Thuwe vay, qua phan quyét clia nhiéu toa an, tén that két hop la
moét tv dwoc dung trong vu kién thwong hai nhan than (personal



injury case) hay tlr vong b4t dang dé chi cac doi héi bdi thwong vé
nhirng tdn that ma mot ngudi phdi ngadu hay moét thanh vién gia dinh
da phai chiu dwng do hdu qua cta nhirng hanh vi hiru y (intentional
acts) hay qua that (negligence), hay, néi cach khac, nhirng hanh vi
bat dang (wrongful acts) do mét nguwdi dé tam gay nén thwong hai
nhan than hay t&r vong bat dang cho ngu®i phdi ngau, cha me hay
con cGia minh. Chung ta khéng nén 1an 16n bdi thwong tén that két
hop (loss of consortium damages) véi bbdi thwdng thuwong hai
(compensatory damages).

l. Tién Trinh ctia T6 Quyén Tén That Két Hop

Vi luat phap Hoa-ky bat ngudn tir va chiu anh huéng nhiéu cia
ludt phap Anh nén ching ta cling nén biét qua ve luat 1& Anh doi xr
thé nao van dé ton that két hop.

A. O’ Anh

T quyén tén that két hop bat ddu & nwédc Anh vao thé ky the
18, m&i dau do ngudi cha dung dé kién mot ngudi dan 6ng da du dé
con gai minh ngoai vong hén thu, trén cdn ban 1a ngudi cha da mét
di sw két hop la nhirng cong viéc té gia ndi tro’ do con gai minh lam vi
co ta da dung nhiéu thoi gid qua lai véi ngwdi dan 6ng. Can ban cla
t& quyén nay dwoc dién ta trong cum tr bang tiéng La-tinh “per quod
servitium et consortium amisit’ (v&i hau qua 1a [ngudi cha] da mat di
su giao té va két hop [clia ngudi con gai]).

Sau dan dan té quyén nay dwoc phd théng phap Anh (English
common law) thtra nhan trong nhirng vu thwong hai nhan than xay ra
cho mét nguoi phdi ngau, bdi vi, theo quan niém phd thédng qua cac
thdi dai, quan hé vo chéng dang dwoc phap luat bao vé. Chang han,
trong vu Baker v Bolton, (1808) 1 Camp 493 (1808), nguoi chéng
dwoc phép doi bdi thwong tén that két hop vi nguwoi vo sau mot tai
nan xe cO da tré nén cang ngay cang suy nhwoc. Roi dén nam 1846
td quyén tdn that két hop dwoc chinh thirc thira nhan trong phap qui
Fatal Accidents Act (Luat Cac Tai Nan Tri Ménh), thwdng dwoc goi
la Lord Campbell’s Act, b&i vi phap qui nay do D& Nhat Nam-twdc
John Campbell bao tro.



Tuy nhién, néu ngudi vo chét thi sy tdn that két hop bj chdm
dit. Ngay cd sau khi Lord Campbell’s Act duwgc ban hanh, phd
théng phap Anh tiép tuc khong thira nhan quyén doi bdi thwdng ton
hai do cai chét cia nan nhan.

Mat khac, thoat dau chi c6 ngudi chdng 1a ngudi duy nhéat
duoc thira nhan to quyén ton that két hop. Quyeén loi dwec bao vé
theo két hop 1a quyén loi ma nguoi gia trwéng (chong hoac cha) co
do sy hoan chinh the xac (physical integrity) cua vo con. Y nghia
tham sau cua td quyén nay la vi ngudi chdng c6 mot quyén loi tw
hiru bat hdi bao (an unremprocated proprletary interest) noi nguoi
vo. Quyén loi d6 bao gdbm ca sy méat di cdm tinh, san séc, giao tinh,
ndi trg,, giao hgp tinh duc. Néu ngwoi vo bi thwong hai dén murc do
khéng thé nao thi hanh cac dich vu trén, ngu®i chéng c6 quyén doi
bdi thwérng tén that két hop.

Hon nira, do &nh hwéng cta hoc thuyét don nhét (doctrine of
oneness), phd thédng phap chi trwong rang chi cé ngwdi chdng moi
cé quyén kién vi nhirtng thwong hai cé lién quan dén vo minh, chi
nguwdi vo khdng cd quyén twong dwong doi bdi thwong tén that két
hop khi nguwei chéng bi thwong hai khéng thé phuc vu minh duorc.

D6 ciing 1a hau quéa cda thuyét cho rang nguwdi vo chi 1a mot
dong san (chattel) ciia ngudi chdng, & dia vi thap kém hon nguoi
chéng vé phuong dién xa hoi, va & tinh trang vé tw cach phap dinh
(legal disability). Vi vay, nguoi vo khédng cé té6 nhan kién doi bbi
thwong thwong hai, du la cho sy thwong hai gay ra cho chinh minh
hay cho chéng, va cling khdng c6 bién phap nao dé doi bdi thuweng
nhirng tbn that minh phai chju dwng vi thwong hai hay t&r vong bat
dang gay ra cho chéng. N6i cach khac, theo phd théng phap, vi
ngwdi chdng la nguoi duy nhat trong gia dinh c6 cac quyén phap
dinh, nén chi cé6 ngwdi chéng la cé quyén kién nguoi lam thwong hai
dén vo minh hay lam cho vg minh bi chét, khién cho nguoi chong
méat di sw phuc vu, giao té va quan hé vo chéng do ngwdi vor dem lai.
Ngoai ra, ngudi chdng con cé thé khdi t&6 ma khéng can phai lién
hop, du la trén danh nghia, v&i vo dbi véi ké da xam pham dén quan
hé vo chéng clia minh.

R6i dén khi hoc thuyet qua that (theory of negligence) phat trién
trong thé ky thr 19 thi hau hét cac tda an ndi rong quyén doi bobi



thwong ton that két hop téi cd ngwdi 1am hanh vi xam quyén qua théat
(negligent tortfeasor). Trai lai, ngwdi vo van khéng cé quyén doi boi
thworng tén that két hop twong duwong, khéng thé kién nhan danh
chinh minh, va tuy dwoc coi la cd quyén dwoc ngudi chdng cap
duwong, nhung khdng co quyén dbdi v&i sw phuc dich cia nguoi
chong.

B. O’ Hoa-ky

Luat 1& Hoa-ky méi ddu ciing theo phd théng phap Anh. Thi du
xem phan quyét Sanford v. Inhabitants of Augusta, 32 Me. 536
(1851).

Cac yéu to gay thuong hai trong nhirng vu kién ton that két hop
bao gom ca thdng khd tam ly (mental distress), mat di cdm tinh, giao
té cla nguoi vo, va mat quan hé tinh duc. Tuy nhién, sw mat cac
dich vu hay kha nang kiém tién cia ngudi vo khédng dwoc chu trong
may, b&i vi & Hoa-ky ngay xua it c6 ngudi vo' ra ngoai kiém an. Hon
nira, bi cao phai da gay thwong hai cho nguwéi v, du la thwong hai
qua that (negligent injury), khién ngudi chéng phai chju tdn that két
hop ma di kién.

Con nguo’l vo khéng c6 cac quyén twong tw nguoi chéng.
Glong nhw & Anh, nguoi chéng & Hoa- -ky hoan toan cé thé kién doi
bdi thworng tén that két hop ma khoéng can phai lién hop vi nhirng
thwong hai cho chinh minh. Con ngu i vo thi khdng c6 can ban phap
ly ndo dé doi cac dich vu, quan hé tinh duc hay giao tinh ctia ngudi
chéng ca, vi vay khéng cé td nhan dbi voi ngudi dé tam da gay ra
nhirng thwong hai dén quan hé vo chdéng ctia minh.

Tinh trang nay bat dau thay déi sau khi Luat Tai San cta Phu
Ni¥ Cé6 Chong (Married Women’s Property Act), dwoc nhiéu tiéu
bang lan Iwot phé chuan trong hai thap nién 1840-1850, cho phép
nguwdi vo dwoc quyén riéng minh kién doi bdi thworng thwong hai
nhan than cda chinh minh. V&i luat nay, ngudi vo bat diu tré nén co
nang lwc phap dinh d& khéi t6 nhan danh chinh minh vé nhirng
thwong hai da gay ra cho minh va néu dwoc boi thuwdng thi cé quyén
gitr boi khoan do.

Tuy nhién, trong khoang 100 nam sau khi Luat Tai San cua
Phu Nir C6é Chong dwgc ban hanh, cac tda an hau nhw van chwa



thira nhan quyén clia nguoi v, trong khi quyén ctia ngudi chong
van tiép tuc dwoc duy tri. Biéu nay cho thay ro thién kién tw phap doi
vOi phu nlr c6 chong.

Chéng han trong vu Feneff v. New York Cent. & Hudson River
R.R., 203 Mass. 278, 89 N.E. 436 (1909), ngwdi chéng da bj thuwong
hai vi sy quéa that cia cong ty hda xa va da dwoc béi thuwong. Tuy
nhién, khi ngwdi vo kién doi béi thwong tdn that két hop, tda thwong
tham tiéu bang Massachusetts d& phan rang nguwoi vor khong co
quyén khoi to va nhirng ly do tda dwa ra hau nhw la cling doi triét tiéu
ludbn cé quyén cla ngwdi chéng, ngoai trir quyén dwoc bdi hoan cac
phi tén chira tri va san sdc.

S& di tda Feneff khéng cho ngwdi vor quyén ddi béi thweng do
qua that ciia mot ngudi dé tam gay ra thwong hai thé xac cho chéng
minh 13 vi ngwdi chong tw da co té quyén réi nén co |1& tda nghi rang
nay néu cho thém nguoi vo quyén bdi thwdng tdn that két hop thi sé
tao ra bdi thworng toi hai 1an, nhat 1a béi khoadn thwc ra ca hai vo
chdng cung chia sé. Sy boi thuwérng trong trwdng hop nay dwoc coi la
da day da réi. Néu nguoi chdng 1a nguyén céo, sw bdi thuworng bao
gom ca boi thwong vi ton hai kha nang cap dwdng vo (impairment of
his capacity to support his wife); con nhw néu nguyén cao la nguoi
vo thi ba dugc béi thwdng vi tn hai kha nang kiém tién cling nhw 1a
tdbn hai kha nang lam céng viéc ndi tro. Quan niém cda tda Feneff
dwong nhw cho rang nhirtng bdi khodn nay tw ndé da bao ham va
ddng thdi da tan dung cac quyén két hop khac roi.

Thuc ra, khéng thé cé sw trd bdi khodn hai 1an, bdi vi, nhw
nhiéu tb tung tr sau hau ban thé ky thr 20 tré di cho thdy, cé khéng
it tiéu bang qui dinh 1a viéc ddi béi thwong tdn that két ho’p phai nhap
chung véi viéc doi bdi thuwong thwong hai thé xac cua nguoi phéi
ngdu nan nhan trong cung mét té tung do hai ngwdi phdi ngau cung
lam. Thi du xem Lambert v. Wrensch, 135 Wis. 2d 105, 399 N.W.2d
369 (1987). Va lai, chinh bi cao cling thwdng luén ludn doi ca hai
nguwdi phdi ngdu phai lam nhw vay.

Hon niva, tda Feneff da quén rang két hop tir lau da dwoc coi
la bao ham quyén giao t& va quan hé tinh duc, tuy rang cac yéu té
phuc vu hay kha n&ng kiém tién da khéng dwoc ké téi. Sw mét giao
tinh, cdm tinh, lac thu quan hé tinh duc, va cé thé ca hy vong lam me



cla ngwdi vo, khi ngudi chéng vi thwong hai thé chéat va tam ly do
hanh vi hay qua that cia ngwdi dé tam gay ra ma tré thanh mot
nguwoi tan phé hay vd nang lwc vinh vién, lai con c6 thé bién nguoi
vo “ttr mot nguoi vo yéu qui thanh mot nir ho sinh ¢6 don”, nhuw 1Gi
phan quyét Ekalo v. Constructive Serv. Corp. of America, 46 N.J. 82,
84, 215 A.2d 1, 2 (1965) va c6 thé phai chiu mét ganh nang vinh
vién cing la méat tdt cd moi kha ndng sinh dwéng con céi. Igneri v.
Cie de Transports Océaniques, 323 F.2d 257, 262, chu thich 13 (2d
Cir. 1963).

Phai doi t& ndm 1950 tinh hinh mé&i bat dau tré nén tét dep.
Trong vu Hitaffer v. Argonne Co., 183 F.2d 811 (D.C. Cir. 1950); don
xin phtc thdm bj béac, 340 U.S. 852, 71 S.Ct. 80, 95 L.Ed. 624 (1950),
Toa Thuwong thdm bac khu Columbia (District of Columbia) da phan
rang nguwdi vor cd quyén khai té doi boi thuwong tbn that két hop can
cl trén sy thwong hai gay ra cho ngwdi chéng.

Du vay, sb cac tiéu bang theo phan quyét nay khéng cé may;
dai da sb van con tir chdi quyén doi bdi thudng tén that két hop cla
ngwdi vo. Thi du, theo an |é Carey v. Foster, 221 F. Supp. 185 (E.D.
Va. 1963); phé chuén, 345 F.2d 772 (4" Cir. 1965), trong phd thong
phap, ngudi vo khéng cé quyén két hop.

Mat khac, mot sé tiéu bang coi Luat Tai San cta Phu Nir C6
Chéng cé nghia la nguwdi chéng khéng con co thé khéi td vi bi méat di
cac dich vu cua nguwoi ve, bdi vi voi luat nay, ngwoi vo la mét phap
nhan day dd. Vi vay, cac tiéu bang nay da dung sy ddi quyén binh
dang clia nguoi vo' lam co hdi khéng cho ngwdi chdng dwoc quyén
doi boi thwdng tén that két hop; néi cach khac, cac tiéu bang chi thra
nhan quyén doi bdi thuwong tdn that két hop clia nguwdi vo thoi.

~ Trailai, cling co vai tiéu bang da bac bo thuyét ton that ket hop
doi v&i ca vo lan chong. Boucher By Boucher v. Dixie Medical
Center, 850 P.2d 1179 (Utah, 1992).

Nhwng lai co tiéu bang cho rang ngudi Vo' cO quyén doi boi
thuwong ton that két hop twong dwong véi quyén clia nguwdi chéng.
Swartz v. United States Steel Corp., 293 Ala. 439, 304 So. 2d 881
(Ala. 1974); American Export Lines v. Alvez, 446 U.S. 272 (1980);
McKellar v. Clark Equipment Co.,472 A.2d 411, 414 (Me.1984).



Ngay nay, chi con cé 2 tiéu bang Utah va Virginia la da dung
chinh ngay Luéat Tai San cta Phu Nir Cé Chéng dé tir chéi khong
cho ca vo 14n chdng quyén doi béi thueng tdn that két hop. Hackford
v. Utah Power & Light Co., 740 P.2d 1281 (Utah 1987); Boucher v.
Dixie Medical Center, d4 dan trén. Con 48 tiéu bang khac va Bac Khu
Columbia da cho phép ca vo 1an chéng kién ngudi dé tam da gay ra
thwong hai cho mét ngudi phdi ngau khién da tao nén tén that két
hop. Céc tiéu bang thira nhan té quyén nay hodc Ia theo phd théng
phap (ttrc 12 do céac tda an thra nhan), hodc la qui dinh bang phap
lénh, nhw: Kan. Stat. Ann. 823-205 (1988); Va. Code Ann. § 55-36
(]986 Repl. Pam.). Xin dan mét thi du: luat tiéu bang Maine qui dinh
rang:

‘MGt ngudi co hén thi co thé khéi to dan sw nhén danh chinh
minh vi ton that két hop doi véi nguoi phoi ngau cada minh.” 14 Me.
Rev. Stat. § 302 (2009).

Ngoai ra, cé tiéu bang coi ton that két hop la mot yéu té bbi
thwerng tdn hai (an element of damages), chir khéng phai [a mot tb
nhan doc lap (an independent cause of action). Trong trwong hop
nay, vu kién thudc lanh vwc xam quyén dan sy (torts). Chang han,
trong cac vu kién theo phap qui tr vong b4t dang cua tiéu bang
Washington, tdn that két hop 1a mot yéu td bdi thuweng ton that. Long
v. Dugan, 57 Wn. App. 309, 788 P.2d 1 (1990).

lIl. Can Ban Quyén Doi B6i Thworng Tén That Két Hop

Ton that két hop doi si boi thuong cho nguo phbi ngau khéng
bi thwong hai vé nhirng hau qua cla sw thwong hai gay ra cho nguoi
phdi ngau nan nhan khién cho ngwdi nay sut gidam, han ché, ngung
khéng thé hay khéng con kha nang thwe hién nhirng chivc ndng hén
nhan co trwde khi xay ra tai nan.

Trong vu Sawyer v. Bailey, 413 A.2d 165, 167 (Me.1980),
TCPV tiéu bang Maine phan rang "luat phap quan tdm dén viéc bdo
vé nhiing loi ich ‘quan hé’ cla nhiing nguoi két hdn véi nhau va thira
nhén bét cir mét sy can thiép nao, hitu y hay qué that, vao su tiép
tuc quan hé cta vo chdng la mét hanh vi x&m hai dan sw cé thé khéi
té6 duoc...”
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Loi ich quan hé néi & day bao gdbm ca nhitng thwong hai thé
xac va tinh than gay cho ngudi phdi ngau. Gayer v. Bath Iron Works
Corp., 687 A.2d 617, 622 (Me.1996).

DPo6 1a nhirng loi ich ma ngwdi phdi ngau bi thwong hai nhan
than hay chét bat dang khéng con cé thé mang lai cho ngudi phbi
ngau kia, nhw la 16ng yéu thwong, cdm tinh, giao té, an lac, an Ui,
giao tinh, tinh nghi, nang d& tinh than hay cam tinh, giup d& vat chét,
kha nang cé con, v.v.

Phan quyét Brandao v. WalMaﬁ Sjores, Inc., 893 SQ.Zd, 1 039,
1045 (La. App. 2001), da néu ra 7 yéu t0 tao thanh t6 quyén ton that
két hop. Do la:

1.- mat sy thwong yéu va cdm tinh (loss of love and affection);

2.- mat giao té va giao tinh (loss of society and companionship);

3.- tén hai quan hé tinh duc (impairment of sexual relations);

4.- m4t sy thi hanh cac dich vu vat chét (loss of performance of
material services);

5.- méat sy cap dwdng tai chinh (loss of financial support);

6.- mat sy gitup d& hé tro (loss of aid and assistance);

7.- mét sy trung trinh (loss of fidelity).

Céc yéu tb ké trén co thé qui vao ba loai.
A. Quan Hé Tinh Duc

Quyén doi bdi thuwong ton that két hop phan nhiéu 1a vi ly do
nguwdi phdi ngau khéng bj thwong hai da bi mat di quan hé tinh duc
(loss of sexual relations), méat lac thu quan hé tinh duc (loss of
enjoyment of sexual relations), mat quyén dwoc giao hop tinh duc
chuyén hiru (loss of entitlement to exclusive sexual relationship), hay
mét di lac thi quan hé tinh duc (loss of enjoyment of sexual relations)
va con co thé mét di kha nang c6 con (loss of ability to have children).

Sw can thiép vao quan hé tinh duc gitra vo' va chéng thwong
duoc coi la yéu td dau tién trong vu kién doi boi thwong ton that két
hop. D6 cling la y nghia clua tr “spousal relations” (quan hé vg
chéng) dung trong phan quyét Gayer v. Bath Iron Works Corp. (da
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dan trén). Yéu té nay thworng dwoc néu ra lam chirng ctr vé ban chét
va pham vi cta sw ton that két hop.

Trwoc kia, 101 khai mét cach tdng quat, chang han nhw hai
nguwdi phdi ngau co quan hé tinh duc it di hay sw thwong hai da khién
cho nguwdi phdi ngau nan nhan it co6 hirng thu trong quan hé tinh duc,
thworng dwoc nhan 1am chirng cir cho sw tbn that két hop. Trai lai,
ngdy nay nhirng chirng tir chi tiét hon vé sinh hoat tinh duc cla céap
vo chéng méi dwo'c chap nhan coi nhw la chirng ci.

B. Tén Théat An Lac va Giao Té

Trong khia canh tbn that két hop phi tinh duc (non-sexual
aspect of loss of consortium) quan trong nhét 14 cdm tinh, an lac, an
Gi, giao tinh, nang d& tinh than cta nguwoi phdi ngdu ma nguoi phbi
ngau nan nhan dem lai trwdc khi bj thwong hai hay chét.

Thi du trong vu an Brandao v. WalMart Stores (da dan trén),
cac chirng tlr cho thay gia dinh Brandao la mét gia dinh than thiét
yéu dwong. Ong Timothy Brandao (Tim) khai rang méi khi di lam vé,
trén dwong nguwdi thir nhat éng goi 1a ba Theresa Ann Glorioso
Brandao (Terri) va ndi cho ba hay éng rat thwong yéu va nhé nhung
ba. Truwdc khi xay ra tai nan, 6ng ba bao gi® cling tro chuyén tw do
c®i m& v&i nhau. Sau khi xay ra tai nan, ho kho cé thé noéi nang voi
nhau.

Ngay sau khi xay ra tai nan, Tim néi rang éng da hoc coi soc
moi chuyén tlrng ngay mot va chi cé thé hy vong vo ong moéi ngay
thirc day thi dau 6¢ minh man hon va kha ndng thé xac méi ngay lam
dwoc nhiéu viec hon. Trwdc khi xay ra tai nan, Terri da lam nhiéu
viéc cho gia dinh cling nhw cho nghé nghiép cta Tim ma éng chua
hé bao gi® phai nghi t&i ca. Tuy nhién, sau khi Terri bi thwong hai,
Tim phai lo I&ng d0 moi diéu, nhw 1a sira soan bao céo vé céac chi tiéu
cling nhw sap xép gidy to khai thué loi tiee, v.v.

Trwde khi xay ra tai nan, moi khi Tim & nha, gia dinh luc nao
ctng di nha tho voi nhau. Sau tai nan, ho khong thé di nha tho voi
Terri vi ba khéng con sire e nao dé di ca.
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Trwédce khi co tai nan, Terri khdng bao gio c6 mot ngay khong
tét lanh khién ba khoéng thé nao sinh hoat chung véi gia dinh. Con
sau khi mac nan, Terri cé lic vui v&, ¢ luc cau gian, nhirng ngay ba
cau gian nay ba khoéng thé lam gi cho 6ng dwoc nhw trwdc. Clng vi
nhirng thwong hai ctia ba, cac quan hé giao t& v&i cac ban bé than
mat bj tén hai, khién cho tinh bé ban ctia ho cang ngay cang tr& nén
guwong gao, mién cudng, khéng con phong khoang nhw trude. Trudc
khi bi tai nan, Terri thich vui choi, than thién v&i ban bé va thuc tién;
sau do, ba khéng con biét gia dinh phai cung nhau l1am nhirng gi.

Vi tinh trang ctia Terri, dng ba da phai lién tiép tir chéi di choi,
di nghi hé v&i ban bé. Sau nhiéu ndm thang sinh hoat gia dinh bj gian
doan nhw vay, Tim tr& nén bwc bdi, trc gian, va bat binh vi Terri
khéng thé nao chju dwng dwoc nhivng nhu ciu gian di cda viéc xa
giao binh thwong.

Du sao thi theo 1 khai cGia Tim, 6ng va vo da gan gui véi nhau
hon va tinh yéu cia 6ng doi v&i ba cling manh hon.

Nhirng thwong hai Terri chiu dwng c6 tinh cach trwong ky,
nhirng thay dbi cudc sbng ma gia dinh Brandao phai thich (rng cling
vi vay tr& nén trwdrng ky, vinh vién. Brandao v. WalMart Stores, Inc.,
da dan trén, tr. 1045-46.

Pay 1a mét ching clr dién hinh cua khia canh quan hé vo
chdng trong vu tdn that két hop: cai gi da lam cho cudc hén nhan bén
virng, vo chdng sinh hoat chung v&i nhau nhu thé nao, ho hwéng
dung nhau ciing nhw 14 nwong twa nhau nhw thé nao.

Ngoai ra, co tdoa an dac biét phan rang tdn that két hop cé thé
bao gébm ca thwong hai tinh than (psychic injury) va ciing cé thé do
thwong hai tinh thdn gay nén. Thi du: Gayer v. Bath Iron Works (da
dan trén); Roche v. Egan, 433 A.2d 757, 759 (Me.1981). Do dé céac
khia canh tam ly cla ton that két hop va giao té ciing kha quan trong.
Trong vu Poirier v. United States, nguyén céo da dwoc bdi thwong
tbn hai két hop vi d& chirng minh dwoc rang vi chéng ba bi thwong
hai ma ba da phai chiu nhiéu ap lwc khan trwong qua ste. Poirier v.
United States (da dan trén), tr. 32 (1990).

C. Tén That vé Kinh Té
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Trong vu kién tén that két hop vi mét ngwdi phdi ngau bi
thwong hai nhan than, nhitng tbn that vé thé xac va tinh than dé
duoc bdi thwerng hon 1a nhivng tén that vé kinh té 1a nhirng thtr dé bi
tranh nghi. Théng thwong thi khi nguwdi v bi thwong hai, nguwdi
chdng cé thé dwoc bdi thuwerng vi méat di cdng viéc ndi tro van do
ngwdi vo lam. Thi du Kelley v. Thibodeau,120 Me. 402, 115 A. 162,
163 (1921).

V& nhirng dich vu trong gia dinh ma mét ngudi vor lam cho
ngu®i chdng hay cho gia dinh, ¢ thé ké theo céac tai liéu cta B6 Van
tai va BO Lao dong Hoa-ky, la nhw sau: coi tré (babysitting), quet
twéc lau chui nha ctra (janitorial), gitr sd sach gidy to (bookkeeping),
ké toan (accounting), sdn séc nguwdi bénh (nursing), thdi nau
(cooking) va nhiéu dich vu khac nira. Trong thwc t&, nhirng dich vu
nay ludn ludn dwgc néu ra trong cac vy kién. Hon nira, néu nan nhan
la nguoi vo thi tdn that dich vu bao gom ca su hiru dung tong quat
va cac dich vu ndi tro, nhw la thdi ndu, git gili (cleaning), can cu
(industry), va tan tiém (frugality).

Tuy nhién, sw tén that vé kinh té khdng chac dwoc bdi thuwong.
Trong vu Poirier v. United States tda an da xét viéc ngudi vo bj tén
that lgi tie (loss of income) vi phai & nha tréng nom san séc ngudi
chéng bi thwong hai, cling nhuw tri gia ctia nhirng dich vu ba phai lam
trong viéc trdng nom san soc chéng, Poirier v. United States, d4a dan
trén, tr. 32.

Trai lai, Tda Thwong thAm tiéu bang Oregon trong vu Axen v.
American Home Products Corp. ex rel. Wyeth-Ayerst Laboratories,
974 P.2d 224, 237 (Or. App.1999) da phan rang cac nguyén cao da
vién dan mot sé an Ié bién hd cho luan ct ctiia minh, nhwng xem xét
k§ cac an 1& nay lai cho thay rang méac du cac tda an trong nhirng an
|& d6 co6 thé da cho nguwdi phdi ngau khéng bi thwong hai hwéng mot
vai béi thuwdng kinh té, nhwng nhixng bdi khoan dé khéng gém c¢o tén
that vé loi tirc. Toa Thwong Tham ciing bac viéc doi bdi thuwdng cho
Ngwdi vo' vé ton that lgi tire vi phai vé hwu non dé trong nom san soc
chong.

Nhiéu 1&m thi chi c6 thé 1a tda an cho nguoi ph0| ngau da phai
nghi viéc dé tréng nom san séc cho ngwdi phdi ngdu nan nhan
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hwdng boi khodn hop ly tri gia viéc diéu dwdng cho nguei phdi ngau
nan nhan ma théi, hay sw mat di sy giup d& vat chat cia ngwdi phbi
ngau nan nhan trong viéc diéu hanh va duy tri gia dinh (physical
assistance in the operation and maintenance of the home).

Cling can phai néi la phan quyét Maxworthy v. Horn Electric
Service, Inc., 452 F.2d 1141 (4" Cir. 1972) da thém mot yéu t6 niva 1a
sy thwong hai gay ra cho nguwoi vo khién cho hén nhan gitra nguoi
vO' va ngudi chdng gap nhiéu khé khan ma két qua 1a 2 nguoi phai
sbng ly than.

Tém lai, trong nhiéu trwdng hop cac thwong hai ma nguoi vo
c6 thé kién doi bdi thuworng bao gdbm ca sw méat kha néng lam céc dich
vy trong nha ciing nhw la mat kha nang kiém tién & bén ngoai. Trai
lai, ngwdi chéng khong con quyén doi bdi thwerng vi méat di cong viéc
ndi tro' hay viéc kiém tién cla ngwoi vo bi thwong hai khdng con lam
duoc nira; néi cac khac, hai yéu td nay khéng con 1a t nhan dé doi
bdi thwdng tén that két hop. S& di ngwdi chdng khéng con quyén doi
bdi thwdng vi hai yéu td nay thudc vé quyén cla chinh ngudi vo.
Hon nira, than phan mé&i cia ngudi vo theo Luat Tai San cua Phu
Ni¥ Cé Chéng thudrng duwoc coi la ham y it nhat la ngudi vo c6 mot
vai quyén két hop va cé quyén khai té. Con nhirng yéu tb khac, nhw
la giao té, giao tinh, tro' ly, va tiép thu quan hé tinh duc cla ngudi vo
van duoc duy tri.

Tuy nhién, van con moét sd khé khdn ma ngudi vo gép phai khi
doi ngudi dé tam phai bdi thwdng vi nhivng hanh vi lam thuwong hai
nguoi chdng ma khéng ré rang trwc tiép xam pham téi quan hé vo
chdng, thi du sy qua that clia ngwdi dé tam lam thwong hai dén
nguwdi chdng khién ngwdi vo bj méat di sy giao té va an lac tinh duc
(sexual comfort). Sw khé khan nay xét cho cung cé 18 1a b&i vi nhiéu
tda an con lwdng lw khdng mudn chip nhan céac luat 1& gidi phong
phu ni¥, coi nhw la d&n nhap mot tién dé réng rai tbng quat, doi hoi
nhirng quyét dinh méi.

IV. Khi Nao Ton That Két Hop Pwoc Tai Quyét?
Thoéng thwong, viéc doi boi thuwong tbn that két hop chi dwoc

tda an tai quyét néu nan nhan chét hay bi thwong hai tan phé trdm
trong kéo dai ndm thang vé tan, nhw la: té liét (paralysis), bi cat di
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mat chan tay (amputation), khong thé nin dai tiéu tién (incontinence),
khéng thé buwé&c di dwec (inability to walk), mat chirc nang tinh duc
(loss of sexual function), v.v.

Sw tén that két hop xay ra khi mdét ngwdi phdi ngau vi bi
thwong hai hay khd n&o tinh than do hanh vi hiru y hay qua that cla
mot nguwdi dé tam gay ra, khién cho khéng con kha nang cé nhirng
quan hé vo chdng binh thwong, hay, néi mot cach khac, khéng thé
lam nhing hanh vi quan hé tinh duc, vé&i ngwdi phdi ngau kia trong
mot thdi gian rat dai hay vinh vién, hodc mat di kha nang cé con.
Nhirtng thwong hai nay dwoc coi la nhitng thwong hai hiru thé
(tangible injuries) v&i trinh dd gia tang, két qua cla, thi du, nhitng
hanh vi liéu phap b4t dang (medical malpractice), 4u da thwong hai
nhan than (assault and battery), qua that (negligence), ban ma tay
gay nghién ngap (sale of addictive drugs), cAdm gitr ngwdi mét cach
phi phap (false imprisonment), t&r vong b4t dang (wrongful death),
v.v. Nguoi phdi ngdu ctia nan nhan dwoc coi la da phai chiu nhirng
thiét hai xac thwc vi sy thwong hai gay ra cho nan nhan.

Tén that két hop cé tinh cach chd quan khé tranh dwoc va rat
it, néu khong thé noi dwoc la khong co, bang chirng cu thé co thé
dinh sb lwong duoc (quantlflable) Tuy nhién, nguyén cao khdng can
phai dan ching cr cla tirng yéu t& mét d& doi béi thwdng ton that
két hop.

Nguyén nhan t6 tung ton that két hop do thuwong hai gay ra cho
mot ngu O ph0| ngau la mot td nhan cach biét, don doc, thudc vé
ngwdi phdi ngau kia va mac du noé to tinh cach dlen sinh (derivative),
v&i nghia la do thwong hai gay cho nguoi ph0| ngau nan nhan ma ra,
mot thwong hai tryre tiép cho nguoi phdi ngu da mat mat su két hop
v&i ngudi phdi ngadu nan nhan. Peeples v. Sargent, 77 Wis. 2d 612,
253 N.W. 2d 459, 471 (1977).

V. Cac biéu Kién
A. Thwong Hai Thé Xéc

DPé co thé doi bdi thuworng tdn that két hop, hau hét cac toa an
doi héi nguyén cao phai dwa ra dwgc chirng clr la mot dé tam nhén
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do hitu y hay qué that da l1am hai ngwdi phdi ngau clia nguyén céo
va tao nén thwong hai thé xac. Johnson v. May, 585 N.E. 2d 224 (lll.
App. Ct. 1992); Groat v. Town of Glenville, 418 N.Y.S.2d 842
(N.Y.Sup. Ct. 1979).

Tuy nhién, mot vai tda an da cho phép doi bdi thwong tén that
két hop mac du khéng co6 thwong hai thé xac.

Molien v. Kaiser Found. Hosps., 606 P.2d 813 (Cal. 1980):
ngu®i chdng cé quyén doi bdi thwdng tén that két hop can clir vao sw
qua that cia bénh vién da chan IAm bénh dwong mai noi ngudi vo
khién tao nén khé néo tinh cadm (emotional distress) cho nguoi
chong.

Habelow v. Travelers Ins. Co., 389 So.2d 218 (Fla. Dist. Ct.
App. 1980): ngwoi vo co thé ap dung td quyén tén that két hop can
c vao muwu dé ac y (malicious intent) gay nén thong khd tinh than
(mental anguish) vi nhirng I&i nhuc ma va hanh vi hiép dap nham vao
chdng minh.

Ngoai ra, trong vai trwong hop, tda an con cho ngudi phdi ngau
cia nan nhan dwoc hwdng thém bdi khodn trirng tdi (punitive
damages) khi hanh vi cta bi cdo cb y hay cé ac y. Butcher v.
Robertshaw Controls Co., 550 F. Supp. 692 (D. Md. 1981).

Tuy nhién, trong vu Hammond v. North American Asbestos
Corp., 435 N.E.2d 540 (lll. App. Ct. 1982), phé chuén 454 N.E.2d 210
(lll. 1983) toa thwong thdm tiéu bang lllinois phan rang vi viéc cho
phép hwéng boi khoan trirng tdi do tén that két hop cd lién quan téi
nhi*ng nguyén nhan chinh sach quan trong (important policy
considerations) nén can phai do Téi Cao Phap Vién quyét dinh.

B. Ttr Vong Bat Bang

Vé treong hop tlr vong bat dang, co toa an chap thuan co toa
an khéng chap nhan ton that két hop.

An 1& Mullen v. Pasada del Sol Health Care, 819 P.2d 985
(Ariz. 1991) qui dinh cac diém vé thwong hai theo phap qui t& vong
bat dang dwoc phép doi la mét tinh thwong yéu, cdm tinh, giao tinh,
két hop, théng khd dau dén ca nhan.
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Toa Elliot v. Willis, 447 N.E.2d 1062 (lll. App. Ct. 1983) cho
phép doi boi thwdng ton that ket hop trong to tung t&r vong bat dang.

Mat khac, toa Liff v. Schildkrout, 404 N.E.2d 1288 (N.Y. 1980)
cho phép doi boi thwong ton that két hop trwdce khi nan nhan chét,
nhwng sau khi chét thi khéng cho phép.

Theo phan quyét In re Estate of Feld, 682 N.Y.S.2d 922 (N.Y.
Surr. Ct. 1992) thi tiéu bang New York khéng cho doi bdi thuwéng vi bi
mat s giao té clia nguwdi phdi nglu trong cac t6 tung t&r vong béat
dang.

Ngoai ra, trong vu Mease v. Commonwealth, 603 A.2d 679 (Pa.
Commw. Ct. 1992), tda phan rang nguwdi vo' gda clia mot ngudi bang
quan bj tring dan lac chét khéng cé tw cach doi boi khodn cach biét
vi tdn that két hop trong té tung tlr vong bat dang.

C. Tw Céch cda Nguwoi Khéi Té

1. Vo Chéng C6 H6n Thi va Hén Tha VAn Con Hiéu Luc

Trong céc tiéu bang thira nhan t6 quyén tdn that két hop, muébn
khéi t& doi bdi thwdng tdn that két hop, nguoi khéi td phai dan
chirng minh va nan nhan da két hén véi nhau va hén tha van con
hiéu lwc.

Theo phan quyét Johnson v. May (da dan trén) nguyén céo
phai c6 hoén thd voi ngwoi phodi ngau bi thwong hai va chi'ng minh
dwoc nhirng ton hai.

Theo luat cda tiéu bang New York, két hop biéu thi lgi ich cta
moéi Ngu o phdi ngau trong viéc lién tuc quan hé vo chéng nhw hién
hibu ttr lGc dau cudc hon nhan. Hon niva, & New York, mot ca nhan
khéng thé doi bdi thuworng tdn that két hop néu hanh dong gay ra sw
thwong hai xay ra truwdc khi 1ap hén thu.

O tiéu bang California, hdn tha hiru hiéu 1a diéu kién tién quyét
cho moi sy doi béi thwdng tén that két hop. Trong vu kién Elden v.
Sheldon, 46 Cal. 3d 267 (1988), 758 P.2d 582, 250 Cal Rptr. 254,
TCPV California phan rang quyén doi boéi thworng tén that két hop
khéng ap dung cho nhirng cép da giao wéc nhwng khdng két hén véi
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nhau, bat k& mic d6 giao wéc. (Phan quyét nay da bi chi trich kich
liét.)

Nhu vay, néu cép phoi ngau da ly di nhau tredc khi khéi to thi
khéng chac sé dwoc boi thwdng ton that.

Mét khac, hau hét cac toa an khong cho phép doi boi thuong
thwong hai xay ra trweée khi hai nguwoi ket hén véi nhau. Thi du:

Clinquennoi v. Michaels Group, 577 N.Y.S.2d 550 (N.Y. App.
Div. 1991): nguoi vor khéng ¢ té nhan dién sinh (derivative cause of
action) ddi v&i nhirng thwong hai nhan than ma ngwdi chéng da chiu
trwde khi hai nguoi két hén véi nhau.

Anderson v. Eli Lilly & Co., 588 N.E.2d 66 (N.Y. 1991): nguoi
chdng khéng duwoc doi boi thuo’ng tdn that két hop vi nguwdi vo méc
phai Dlethylstllbestrol(” va bj thwong hai trwéc khi hai ngudi két hén
v@i nhau.

Ngay ca nguyén nhan sy chwa két hon la do mét thwong hai
gay cho mét dwong sy khién hon I€ bi tri hoan cling khdng duoc toa
an thtra nhan. Miller v. Davis, 433 N.Y.S.2d 974 (N.Y. Sup. Ct. 1980).

Nhiéu tda con tir chdi khéng cho bdi thuweng tdn that két hop
néu thwong hai xay ra khi hai dwong sy dinh hén, nhwng khéi td sau
khi hai nguwdi két hdn véi nhau. Schroeder v. Boeing Commercial
Airplane Co., 712 F. Supp. 39 (D.N.J. 1989).

Tuy nhién, cling c6 mdt vai phan quyét thira nhan quyén doi boi
thuweng tdn that két hop cla nhirvng cdp da dinh hén véi nhau, nhung
chwa lam hon I&. Sutherland v. Auch Inter-Borough Transit Co., 366
F. Supp. 127 (E.D. Pa. 1973): chdng dwoc phép doi béi thuweng tdn
that két hop da két hén véi ngudi vo sau khi vo bi tai nan thwong
hai.

Ngoai ra, cé it nhat 14 1 tda an da bac gia tang bdi khoadn tén
that két hop khi sw thwong hai ciia mot ngwdi phdi ngau la nguyén
nhan dwa dén sw ly hén gitra hai nguoi phdi ngau. Prill v. Hampton,
164 Wis.2d 667, 453 N. W.2d 909 (Wis. App. 1990).
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2. Truong Hop Séng Chung Khéng H6n Thu

Mat khac, mac du trong thuc té sé ngudi sdng chung khéng
hon thd (thwong dwoc goi la hon thu phé théng phap, common-law
marrlage) da gia tang rat nhiéu va rat nhanh, nhwng cho t&i nay cac
tda an & Hoa-ky van tiép tuc ttr chdi khong cho nhirng nguwoi song
chung khéng hén thu dwoc huwdng quyén doi bdi thuwdng tdn that két
hop. Thi du: Sawyer v. Bailey (d& dan trén); Laws v. Griep, 332
N.W.2d 339 (lowa 1983); Elden v. Sheldon (d& dan trén); Medley v.
Strong, 200 Ill. App.3d 488, 146 Ill. Dec. 281, 558 N.E.2d 244 (lll. Ct.
App. 1990).

Trong vu Feliciano v. Rosemar Silver Co., 401 Mass. 141, 514
N.E.2d 1095, 1097 (1987) Marcial va Dolores Feliciano séng chung
v&i nhau khodng 20 nam “nhw la vo chéng két hén trén thuc té (as a
de facto married couple), Dolores mang ho cta Marcial, cdng bé cho
moi ngwdi biét hai nguoi 1a vo chdng, co trvong muc tiét kiém
chung, khai thué lgi tirc chung, mua nha ding tén chung, va “nuong
cdy nhau vé giao tinh, an lac, thuong yéu va huéng dan nhau, va duy
tri mt quan hé tinh duc voi nhau, chte khéng voi nhikng nguwoi khac.”

Tuy nhién TCPV tiéu bang Massachusetts da phan rang:

“H6n nhan khéng phai chi la mot khé woc giira céc duong su.
N6 la nén tang cua gia dinh. N6 la mét dinh ché xa hdi quan trong
cao nhét. Quéc hiép™ hét strc quan tdm dén viéc giik cho sw hoan
chinh ctia hén nhan khdi bi 1dm vao hiém canh. Suw thira nhan clda
ban Toa dbi véi quyén duoc boéi thuong ton that két hop cuia mot
nguoi phéi ngéu xuc tién gia tri nay. Tréi lai, gid tri d6 c6 thé bj bai
hoai néu ban Toa thira nhdn quyén boi thuong tén that két hop cla
mot ngudi khéng chiu chdp nhén nhing trénh nhiém tuong quan cua
hén nhén. Viéc nay ban Toa khéng mudn lam.

. Viéc phan biét gitra quan hé hoén nhan va vo sé cac quan hé
co the cO gilra nhiing ngudi chi song chung voi nhau nham muc dich
han ché sw bdo vé céc quyén loi va gia tri co thé xac dinh mot cach
hop ly dwoc. Viéc doi héi cac ngwoi séng chung voi nhau phai cé6 mét
quan hé én dinh va c6 y nghia dé c6 tw céch doi béi thuong tén that
két hop, mot tiéu chuédn dwoc dwa vao phéan quyét Butcher v.
Superior Court, 139 Cal. App.3d 58, 70 (1983) la mét tiéu chuén mo
hé va bét dinh.”
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_ Ngoai ra, TCPV ciing dua ra nhan xét rang khong toa an chung
tham tieu bang nao khac da dong y cho cac ngwoi song chung khong
hén thu dwoc quyén doi boi thwdng ton that két hop.

Curry v. Caterpillar Tractor Co., 577 F. Supp. 991 (E.D. Pa.
1984): c&p nam ni¥ sdng chung khéng hén thd véi nhau duwoc 15
nam va da co 3 con, nhwng nguwoi dan ba khéng dwoc tda cho phép
doi béi thwdng tén that két hop dbi véi ngwdi dan éng bi thwong hai.

Tuy nhién, cting cé mét vai phan quyét thira nhan quyén doi bbi
thwdng tén that két hop cla nhirtng cap vo chdng sbng chung khéng
hén thu. Theo phan quyét Dunphy v. Gregor, 136 N.J. 99, 642 A.2d
372 (1994), ngwdi sbng chung khéng hén thu co thé doi bdi thudng
tbn that két hop nhw mot ngwdi bang quan vi sy qua that cla bj cao
da gay ra théng khd tinh than cho minh.

VI. Tién Béi Thuwéng

Tién bdi thwong tén that két hop dwoc coi 1a tién bbi thudng
phi kinh t& (non-economic damages), nghia 1a né khéng cé quan hé
mat thiét v&i mot sy thiét hai tién bac chinh xac (precise monetary
loss) va khdng co gia tri hién kim khach quan (objective cash value).
Vi vay, ngach sb boi khoan cho tdn that két hop thuwérng hoan toan do
vi thdm phan thu ly hay béi thdm doan quyét dinh.

Thong thwong thi tién boi thuong ton that két hop duoc chap
thuan cho nhirng vu trong d6 nan nhan bj chét hay bij thwong hai
tram trong.

Tién boi thwong thwong hai ton that két hop thwong phan anh
tri gia boi khoér) tra cho nan nhan cda hanh vi xam quyén dan sw. Doi
khi boi khoan rat phong phu.

Dwéi day la mot sé6 vu kién tién bdi thwong tdn that két hop rat
cao.

1.- Uniroyal Goodrich Tire Co. v. Martinez, 928 S.W.2d 66 (Tex.
App. 1995): boi khoan $N500,OOO cho nguoi phdi ngau bi ton that két
hop va hai ngwdi con méi nguwdi dwge boi khodn $ 1 triéu.
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2.- Villaseca v. City of New York, 48 A.D.3d 218, 852 N.Y.S.2d 64
(2008): nguo’l chong duoc boi thuwdng $ 8.000.000 vi da bj mu mat
sau 9 lan gidi phau va ngudi vo dwoc bdi thweng $ 1.800.000 vi tén
that két hop. Sau khi bi cdo khang t, bdi khodn cho nguwdi chéng
van duoc gitr nguyén, con bdi khodn cho ngudi vor da bi gidam xubng
con $750.000 ($250.000 cho tén that qua khir va $500.000 cho tén
that twong lai) vi tda nhan thdy ngudi vo' vAn ddm nhan hoan toan
trach nhiém coéng viéc ndi tr, thdi ndu va gidp chéng di chuyén hang
ngay.

3.- Bissell v. Town of Amherst, 56 A.D.3d 1144, 867 N.Y.S.2d 582
(2008): ngudi chéng bi nga gay xwong sbng trong luc dang lam viéc
dén bi hoan toan té liét, khéng thé tw kim ché duoc dai tiéu tién va
khéng thé giao hop tinh duc, nén ngudi vo phai phuc dich moi cong
viéc vé sinh cua chE“Jng; do do, ngudi vo dwoc tda dudi cho huwdng
b6i khoan $ 3 triéu ($ 1triéu cho ton that qua khar va $ 2 triéu cho tdn
that twong lai). Sau tda thwong thdm gidm bdi khodn dé xubng con
$1 triéu ($250.000 cho tén that qua khir, $750.000 cho tén that twong
lai).

4.- Hopper v. Regional Scaffolding & Hoisting Co., Inc. 21 A.D.3d
262, 800 N.Y.S.2d 3 (2005): ngudi chong bi thwong hai xwong séng
vi thang may dang kéo Ién dot nhién roi, phai giai phau va cac mach
mau bi v& ma thanh té liét, luc nao ciing dau don trong nguwoi, khdng
thé ngdi lau va ludn luén mét tiéu tién, bénh triéu rat xau; vi thé nguoi
vo' phai tréng nom san séc dng. Toéa cho ngudi chéng dwoc bbi
khoan $ 1.800.000 va cho nguwdi vor $ 1.500.000 ($ 300.000 cho tén
that qua khe va $ 1.200.000 cho tén that twong lai). Toéa thwong
thdm gil’ nguyén bdi khodn thwong hai cua nguoi chdng, nhwng
gidm bdi khoan tén that cho nguoi vo xuong con $ 800.000 ($
200.000 cho tén that qua khr va $ 600.000 cho tén that twong lai).

5.- Courtney v. Port Authority of New York, 45 A.D.3d 801 (2007),
846 N.Y.S.2d 332: ngudi chéng dwoc bdi thwong $ 1.050.000 do
thwong hai ma chju tat chirng & céng chan (lower leg compartment
syndrome), ban chan bi ri xubng (foot drop) va phai chju nhiéu Ian
gidi phau, con ngudi vo dwoc bdi thudng tén that két hop $100.000.

6.- Vertsberger v. City of New York, 34 A.D.3d 453, 824 N.Y.S. 2d
346 (2006): ngwdi chéng bi thwong hai khuyu tay bi v& vun duwoc bbi
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thwong thwong hai $ 1.400.000, con ngudi vor dwgc boi thuong ton
that két hop $ 85.000.

Tuy nhién, boi khoan ton that két hgp khong phai lic nao ciing
cao. C6 mot so vu kién toa chi cho mét it boi khoan hay khéng cho
bdi khoan nao ca.

1.- Orlikowski v. Cornerstone Community Federal Credit Union,
55 A.D.3d 1245 (2008), 865 N.Y.S.2d 429: nguoi chong duoc bbi
thwdng $200.000 tién giai phau va dung hgp xwong song, con ngu o
vo dwoc $ 15.000 bdi khoan tdn that két hop.

2.- Trong vu Barnaby v. Gold Construction Corp. 20 Misc. 3d 128
(A), 2008 WL. 2714636 (N.Y.Sup. App., 2008): nguwdi chdng la mot
céng nhan, nga trong lic lam viéc, xwong mat ca chan bi nirt ran va
xwong banh ché dau gbi bj v&. Toa thu ly cho nan nhan dwoc boi
thwong thwong hai co $ 50.000, con khdong cho nguwdi vo chut gi,
mac du ngwdi chéng khéng di lam dwoc, con ngudi vo phadi chdm
nom s&n séc chéng khéng lam viéc ndi tro duoc.

Mat khac, moét vai tiéu bang qui dinh rang viéc mot nguwdi phéi
ngdu doi bdi thwdng tbn that két hop phai dwoc nhap chung véi viéc
doi bbi thweérng thwong hai ctia nan nhan chinh dé tranh viéc hai lan
doi bdi thwdng trong cung mét td tung trach nhiém dan sy va cho
phép bi cdo dwa ra cac khang bién dbéi véi nan nhan ciing nhw dbi
véi nguwdi phdi ngidu cha nan nhan. Nicholson v. Chatham Mem’l
Hosp., 266 S.E.2d 818 (N.C. 1980).

Sharpenter v. Lynch, 599 N.E.2d 464 (lll. App. Ct. 1992): viéc
doi boi thwong ton that két hop phat sinh dong thoi voi luc nguoi
chéng bi thwong hai theo qui tac bién c¢6 dét nhién va gay thwong
hai.

VIl.- T6 Quyén Tén That Két Hop ciia Con Cai
Ngoai trwong hop vo chong ra, con cai co quyen kién ngudi dé
tam da gay ra thwong hai tram trong hay t&r vong b4t dang cho cha,

me doi boi thwdng tdn that két hop hay khéng?

A.- T6 Quyén cua Ngwoi Con Vi Thanh Nién
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Luat lé cac tiéu bang van con lwdng lv nhiéu dbi véi t quyén
cla nguoi con doi boi thwong ton that ket hop.

1.- Khéng Thira Nhéan

Restatement (Second) of Torts cua Vién Luat Phap Hoa-ky
(Ammerican Law Institute) khong thira nhan quyén cua con cai doi
boi thwdng ton that két hop. Biéu 707A (1977) ndi rang:

“Nguwoi vi ly do hanh vi xdm quyén dén sw cda minh phéi chiu
tréch nhiém déi véi mot ngudi cha, me vi bénh tat hay thuong hai thé
xac khac khéng phai chiu trach nhiém doéi voi nguoi con vj thanh nién
da dwa dén tén that cap dudng va sdn séc cta cha, me.”

Con vé phan céc tiéu bang thi cho t&i nay van con co 24 tiéu
bang (Arkansas, California, Colorado, Connecticut, Georgia, Hawaii,
Idaho, lllinois, Kansas, Louisiana, Maine, Minnesota, Missouri,
Montana, Nebraska, Nevada, New Jersey, New York, North Carolina,
North Dakota, Ohio, Oregon, Pennsylvania, Tennessee) va bac khu
Columbia khong thira nhan cho nguoi con quyén doi boi thwang ton
that két hop ddi voi sw thwong hai xay ra cho cha hay me (de tranh
nhac di nhéc lai, tlr day tré di chung téi goi van tat la “cha, me”).

Trong vu DelLoach v. Companhia de Navegacao Lloyd
Brasileiro, 782 F.2d 438 (3d. Circ. 1986) Toa Thwong tham Lwu dong
Khu 3 da ttr chdi t& quyén clia ngwdi con vi khéng thay qui dinh trong
luat hang hai hay phd théng phap.

Cing vay, trong vu Murray v. Anthony J. Bertucci Constr. Co.,
745 F. Supp. 373 (E.D. La. 1990) tda phan rang tb quyén cta ngudi
con doi bdi thwong vi mét sw két hop cha cha, me khdng cé trong
luat hang hai tbng quat.

Ngoai ra, trong an |& Mahoney v. Lensink, 17 Conn. App. 130,
141 (1988), Toa Thuong thdm tiéu bang Connecticut phan rang té
quyén két hop xuét phat tir hdn wéc dan su (civil contract of
marriage) va vi vay khéng khai trién t&i quan hé phu mau tlr. Hon
nira tda con cho biét 1a chwa cé mét t6 tung nao tai tdoa thwong thAm
da trwc tiép xét van dé cd hay khéng cé td nhan tdn that két hop con
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cai (chua thich 7). Ngoai ra, tda con vién dan an & Foran v.
Carangelo, 153 Conn. 356, 363 (1966) trong d6 TCPV tiéu bang
Connecticut néi, trong phan ti phi chti van, rang con cai khéng duoc
bdi thwerng cho tén that két hop sau khi cha, me chét (post-mortem
loss of consortium).

Mat khac, trong vu Wapner v. Somers, 428 Pa. Super. 187, 630
A.2d 885 (1993), tda phan rang viéc tlr chdi viéc doi bdi thuwong tn
that cia con céai khéng vi pham qui tdc bdo hd binh dang (equal
protection).

Pang cha y nhét |a an |1& Gaver v. Harrant, 316 Md. 17, 557
A.2d 210 (1989), trong d6 ngoai viéc vién dan 23 an |é cta nhiéu tiéu
bang da tlr chdi sy doi bdi thwdng clia con cai ra, ma tda cho la “dai
da s&”, toa da cho biét nhirng ly do khién tda cling tr chdi viéc doi
bdi thwdrng cuia con cai:

a.- ganh nang td tung phrc hop (burden of multiple legal
actions) phat xuat t* mét hanh vi xd&m quyén dén sy don nhat (a
single tortious act);

b.- 6 thé xay ra viéc bdi thwdng tdi hai lan;

c.- tinh cach khéng chac chan va xa voi cia bdi khoadn (the
uncertainty and remoteness of damages) ma tda cho la sé tré thanh
mot yéu td quan trong hon khi nhirng bdi khoan dé dung dé dén bu
cho mét nan nhan xam quyén dan sy th&r yéu (secondary tort victim),
nghia 1a bdi thweng cho sw thwong hai cho nguwdi khéng phai la
nguyén céo va cling c6 tinh cach vé hinh, ch&r khéng phai la ton thét
thé chét hay tn thét tai san;

d.- tién boi thwdng khdng thue sy dén bu sy tdn that ciia nguoi
con;

e.- tb nhan clia ngwdi con sé dan dén nhitng to tung twong ty
cua anh chi em, 6ng ba, va nhirng ngu¢i thay thé cha me (parent-
substitutes);

f.- t6 nhan cta nguwdi con c6 kha nang khai trién rong Ién trach
nhiém cua ngwoi gay thwong hai cho cha, me;
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g.- ap dat thém ton phi cho xa hoi;

h.- nhiéu tda an da chi trich sw suy loai viéc bdi thweng tén that
két hop cla con cai vdi viéc boi thwdng ton that két hop cha vo
chdng, b&i vi c6 nhirtng khac biét dang ké gitka quan hé phu thé va
quan hé phu mau tw;

i.- cac tda an béac td nhan tén that giao té va cam tinh da nhan
thirc rang té tung t& vong bat dang la do phap qui dat ra, cho nén
viéc tao ra t6 nhan ma&i nay phai d& cho quéc hdi quyét dinh;

j.- sw bdi thwong giao té trong vy tlr vong bat dang thudng
dwoc chap thuan vi nguyén tac “ton that tién bac” (pecuniary loss),
néu ap dung chat ché sé chang dwa dén mét sy bbi thwdng nao néu
nan nhan 1a mot ké vé san xuét (unproductive member) trong xa hoi,
vi qua gia hay qua tré hoac tan tat.

2.- Thira Nhan

Tuy nhién c6 moét s it tiéu bang da tuyén bd rang con cai cling
cd quyén doi béi thwong tén that gibng nhuw nguwoi phdi ngau, va sb
tiéu bang nay cang ngay cang tang thém. Cac tiéu bang nay thira
nhan la con cai cling bj mét di sy néng d& cam tinh, giao tinh, yéu
thwong va cac lgi ich tinh cam khac giong nhw mét ngwdi nam hay
ni trdng thanh co hon thd da phai chiu dwng khi nguoi phdi ngau
cua minh bj thwcyng hai tram trong hay t& vong bat dang, bdi vi
ngwoi con dang & tudi khon Ién hét strc can dén sy hwéng dan cla
cha me. Céc tiéu bang nay nhan thay réng viéc cho phep ngwoi con
doi boi thwong ton that két hop la mot tién hda hop ly cia quyen doi
bdi thwdng tdn that két hop trong phd théng phap, b&i vi xa hoi hién
dai da thay ddi rat nhiéu dbéi véi cac quyén cua con cai trong nhiéu
dia hat phap luat khac.

Michigan la tiéu bang dau tién da thira nhan quyén cuta con cai
doi bdi thweng tdn that két hop. Berger v.Weber, 82 Mich. App. 199,
267 N.W.2d 124 (1978), xac nhén, 411 Mich. 1, 303 N.W.2d 424
(1981). Tam tiéu bang khac (Alaska, Arizona, Florida, Indiana,
Massachusetts, Vermont, Washington, Wisconsin) cling da chép
nhan t6 nhan theo phé théng phap. Py 1a chua ké trong vu Salinas
v. Ft. Washington Cabin Baggage Co., 725 S.W.2d 701 (Tex. 1987)
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TCPV tiéu bang Texas dwdng nhuw mac thi chap nhan gia tri t& nhan
cla con vi thanh nién.

Xin ké 2 thi du.

Trwong hop tiéu bang Florida. Fla. Stat. § 768.0415 (1999) qui
dinh rang:

“Mot nguoi do qua that gay ra thuong hai vinh vién dang ké cho
cha me dé hay cha me nuéi cia mét ngudi phu duéng chua két hon
ma két qué la khién nguoi &y bi bat luc hoan toan va vinh vién sé
phai chju trdch nhiém béi thuong cho ngudi phu dudng, ké cd boi
thuong vi vinh vién mat nhitng dich vu, an lac, giao tinh va giao té.”

Piéu luat nay dugc ban hanh sau khi TCPV tiéu‘bang Florida
dé co thai do mau thuan vé quyén cta ngwdi con doi boi thudng ton
that két hop cha me trong vu Zorzos v. Rosen, 467 So. 2d 305 (Fla.
1985).

Trong vu Zorzos, TCPV mét méat nhan rang t6 quyén cia nguoi
con doi béi thwdng tén that két hop cha me da bi cac tdoa dudi cla
tiéu bang Florida bac bé va dan céc an & Clark v. Suncoast Hospital,
Inc., 338 So. 2d 1117 (Fla. 2d D.C.A. 1976),; Fayden v. Guerrero, 420
So. 2d 656 (Fla. 3d D.C.A. 1982); Ramirez v. Comm. Union Ins. Co.,
369 So. 2d 360 (Fla. 3d D.C.A. 1979). M&t khac, TCPV lai nhan rang
toa ¢ thé thira nhan t6 nhan nay du rang qudc hdi chua co hanh
ddng gi. Tuy nhién, cudi cung thi TCPV Florida quyet dinh rang “tét
hon la nén dé viéc nay cho nganh Iap phép [quyét dinh].” Zorzos, d4
dan trén, tr. 307.

Nam 1988, Qudc hoi Flprida nhin nhan sy mau thué‘n cla
TCPV Florida trong phan quyét Zorzos nén da ban hanh diéu luat
F.S. §768.0415 dan trén.

Tuy nhién, rat it vu kién nhan danh cha, me bj thwong hai da
bao gbm luén té quyén dién sinh cla ngudi con. Taylor v. GMAC,
622 So. 2d 1169 (Fla. 5th D.C.A. 1993) (sw doi bdi thworng tdn that
két hop cha me kh&i nguyén tr viéc doi béi thwéng vi qua that cda
cha, me).
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Hon niva, nhivng vu kién co vién dan diéu luat §768.0415 con it
dwoc cac tdoa an Florida bao cao hon nira. M6t trong sb it cac an lé
da vién dan diéu luat nay 1a an |& Gomez v. Avis Rent-a-Car System,
Inc., 5696 So. 2d 510, 511 (Fla. 3d D.C.A. 1992) trong dé Tda Thuong
Tham Dia Phwong Khu 3 phan rang diéu luat §768.0415 cho con cai
quyén kién ca ngu®i cd hanh vi xam quyén dan sw 1an ngwdi s& hiru
cla cébng cu nguy hiém (owner of dangerous instrumentality).

Bac biét 1a si thay doi chinh sach clia tiéu bang Arizona, nhu
dwoc biéu dat trong an |&é Villareal v. State, Dep’t of Transportation,
160 Ariz. 474, 774 P.2d 213 (Sup. Ct. Ariz. 1989).

a.- Phan Quyét

TCPV Arizona (da nhap 2 vu kién khac la Newman v. Superior
Court of the State of Arizona va Fuentes v. Superior Court of the
State of Arizona vao vu nay) phan rang:

(i) Con cai cé quyén kién doi bdi thuworng tén that két hop khi
mot nguwdi dé tam da gay ra thwong hai trdm trong, vinh vién va lam
mat nang luc (serious, permanent and disabling injury) cho cha, me
cla nguwoi con.

(i) Phan quyét nay coé hiéu lwc hodi tb mét phan nao va ap
dung cho: (a) cac ngwoi con trong 2 vu Norman va Fuentes ma
TCPV Arizona nhéap chung vao vu Villareal; (b) cho cac ngu&i con
khac ma cha, me bi thwong hai da coé td tung luc TCPV dang tai
quyét nhwng chwa duoc quyét dinh hay cha, me bi thwong hai hién
da tiéu chuan dé khai td; va (c) cho cac con ma cha, me bi thwong
hai sau phan quyét nay.

(iii) TO nhan ton that két hgp clia ngudi con cé tinh cach dién
sinh va co6 thé nhap chung vao t0 tung clia cha, me kién nguwoi dé
tam.

b.- Ly Do Quyét Binh clia TCPV Arizona

TCPV Arizona da néu ra nhiéu ly do tda c6 phan quyét trén.
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(i) Nam 1954, trong vu Jeune v. Del E. Vebb Constr. Co., 77
Ariz. 226, 269 P.2d 723 (1954), tda da phan rang nguoi vo cling nhw
con vj thanh nién khéng c6 t6 nhan riéng ré doi béi thuwéng vi thuwong
hai quéa that gay ra cho ngwdi chdng va cha. Pén nam 1972, trong vu
City of Glendale v. Bradshaw, 108 Ariz. 582, 5684, 503 P.2d 803, 805
(1972), TCPV phan rang “Khi ban toa thdy phé théng phap hay luét
do tham phéan lam bat cong hay khéng theo nhijp thoi dai, ban toa
khéng lu’o’ng Iw thay déi.” Nhw vay 1a TCPV Arizona da phu quyet
phan cla an & Jeune tir chbi khong cho nguoi vo dwoc doi bbi
thwdng vi da mat di sw két hop clia ngwdi chong.

(ii) Van theo TCPV Arizona, tda thwong thdm Arizona da thiva
nhan t6 nhan cda cha, me da méat sw két hop clia ngwdi con vi thanh
nién bi thwong hai. Reben v. Ely, 146 Ariz. 309, 705 P.2d 1360 (Ct.
App. 1985). BPén nam 1986, TCPV Arizona da n&i rong phan quyét
Reben, cho phép cha, me ddi béi thwérng vi méat sy két hop cla
ngw®i con da thanh nién. Frank v. Superior Court, 150 Ariz. 228, 722
P.2d 955 (1986). Sau d6 TCPV Arizona hoan toan bac bd phan quyét
Jeune va thtra nhan quyén clia ngwdi con doi bdi thwdng tdn that két
hop vi cha, me bi thwong hai.

(i) TCPV Arizona tin twdng con céai c6 quyén duoc huéng
quan hé hiru lgi hé twong (mutually beneficial relationship) véi cha
me. Tda con nhéc lai phan quyét Frank, trong do tda da néi rang: “Khi
tat cd moi thanh vién gia dinh huéng loi ich két hop hd twong thi
quan hé phu méu t&r déc nhét vé nhj khéng thé phu nhan duorc va la
subi ngubn phéat xuat cta cac quan hé gia dinh khac. Chinh quan hé
phu méu tr can phai duoc bdo vé nhét va, trén thuc té, trong qua
khtr da dwoc cac toa an bao vé.” (Frank, ddt., tr. 956, chu thich 3).

(iv) Hon nira, s mat di tinh thwong, sy san sdéc, giao tinh va
hwéng dan cla cha, me cé thé co stre xung kich sau sac dén sy phat
trién cla con cai va c6 anh hwéng Ién lao dbi v&i phuc i va nhan
cach cda con cai subt doi. Vi tinh khi va tam tinh ctia mdi ca nhan cé
anh hwéng dén xa hoi, nén diéu quan trong nhat cho con cai va xa
héi 1a phai bdo vé& quyén nhan nhirng loi ich do quan hé phu mau ti
mang lai. Ciing vi ly do dé ma luat I&é Arizona da thira nhan gia tri cia
quan hé phu mau t& va cho phép con cai dwoc bdi thuwong vi tlr vong
bat dang cla cha, me. Ariz. Rev.Stat. §12-612.
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(v) Trong phan quyét Frank, TCPV Arizona cho rang thuéng
thi cai chét khac véi thwong hai trAm trong chi 1a ngau nhién. Frank,
da dan trén, 150 Ariz. 330, 722 P.2d 957. Ca hai c6 thé gay ra anh
hwédng co hai cho tinh chat ctia két hop. Vi thé cho phép doi bbi
thwong tdn that két hop do tlr vong bat dang ma lai tr chéi khong
cho doi béi thweng khi tdn that do thwong hai trAdm trong gay ra thi
khéng nhat quan chat ndo. Trong an 1& Ueland v. Reynolds Metals
Co., 103 Wash 2d 131, 134, 691 P.2d 190, 192 (1984) TCPV tiéu
bang Washington phan rang khi cha, me chét hay bi thwong hai tram
trong nhuwng song lay It nhw ¢6 cay thi sw con cai méat tinh thuong,
sy san soc, giao tinh va hwéng dan cua cha, me cling gan nhw 1a
mot trong ca hai tredng hop.

(vi) B6i v&i 1ap luan cho rang viéc ngudi con doi bdi thuwong
ton that két hop co thé tao ra nguy co tra boi khoan hai lan, TCPV
Arizona cho rang, gibng nhuw treong hop bdi thwdng cho nguoi Vo,
viéc nay cé thé tranh dwoc néu boi thAm doan dwoc chi gido can
than va tai quyet chi dinh dac biét ro rang.

(vii) Con nhuw 138p luan cho rang thira nhan sw doi bbi thuwéng
cla ngudi con sé khai trién trach nhiém khéng thé dy tri dwoe va dat
thém ganh nang cho ngudi cé hanh vi xdm quyén dan sy, TCPV
Arizona cho rang sv du tri cGa thwong hai di v&i ngudi con ctia nan
nhan cling nhu la sy dw tri tn that d6i véi ngudi vo' clia nan nhan; vi
thé néu da thira nhan t6 nhan cla ngwdi vo thi khéng cé ly do gi
khong thira nhan t6 nhan clia ngwdi con. Con nhw van dé dat thém
ganh ndng cho nguoi cé hanh vi xam quyén dan sy thi chang qua
ciing chi la nhirng kéu ca thweng thay trong cac vu kién xam quyén
dan sy thong thwdng ma thoi.

(viii) Dbi v&i 1ap luadn cho rang trong trwdng hop ngan qui
dung vao viéc bdi thuwérng cho nhiéu nguyén céo trong cing mét gia
dinh c6 gidi han, sy thira nhan ddi hdi ciia con cai sé tao ra nhirng
xung doét quyén loi (conflicts of interest) va tranh chap ndi bd gia dinh
vi tt ca cac thanh vién trong gia dinh sé tim cach tang gia cac doi
bdi thwdng cla minh, TCPV Arizona cho rang sy de doa hoa khi
trong gia dinh trong mot vu kién tén that két hop ciing khéng c6 gi la
khac biét véi sy de doa trong cac vu khac cé lién quan t&i nhiéu
nguoi trong gia dinh, nhw 1a nhitng vu kién tlr vong bat dang hay
nhirng vu kién trong d nhiéu thanh vién trong gia dinh bi thwong hai
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thé xac do mét nguoi dé tam gay ra. Toa ciing dan hai phan quyét
Hibpshman v. Prudhoe Bay Supply, Inc., 734 P.2d 991 (Alaska 1987)
va Hay v. Medical Center Hospital of Vermont, 145 Vt. 533, 496 A.2d
939 (1985) da bac lap luan nay.

(ix) Dbi v&i 1ap luan cho rdng tda an nén han ché quyén tai
quyét clia minh va dé cho quéc hdi qui dinh vé té quyén tdn that két
hop clia con cai, TCPV Arizona da nhac dén an & Reben v. Ely (da
dan trén) dé bac lap luan nay va phan rang viéc khai trién thinh cau
trong cac td tung vé hanh vi xam quyén dan sy nam & trong lanh vuc
tw phap, ch&r khéng phai la lanh vic 1ap phap.

(x) Sau hét, dbéi vé&i lap luan cho rang thira nhan quyén cua
con cai sé gay ra sy gia tdng v6 han doi bdi thwéng va tdoa an khé ma
c6 thé quyét dinh ai Ia nguyén céo chinh xac, TCPV Arizona cho rang
theo cac tdoa an da xét nhirng vu kién twong tw, nguyén cao chinh
xac la ngwdi con cé cha, me bi hai. Hon nira, tdba con cho réng cha
me |a gE‘)m c6 cha me rudt va cha me nudi. Con cac thwong hai gay
cho 6ng ba, anh chi em, nhirng ngwo¢i than thich khac hay ban bé
khéng phai la thwong hai gay cho cha, me.

3.- Tinh Cach Quan Trong Quyén cta Con Céi

Trong vu Berger v. Weber, 411 Mich. 1, 303 N.W.2d 424, 427
(1981), tda thwong thAm tiéu bang Michigan da phan rang: “Sw quan
trong cta con cai dbi véi xa hdi ching ta cé gia tri hon 1oi néi dau
méi. Tin twéng rang ching ta da qué lau dobi x& con céi nhw Ia cdng
dan hang nhi hay mot loai phi nhan, bén Toa thay bat budc phai loai
bo tinh vé tw cach [cla con vi thanh nién] ma chung ta da dat ra.”

Mat khac TCPV Hoa-ky da thira nhan cac quyén theo thu tuc
chinh dang (due process right) va bao hé binh dang (equal protection
right) ctia cac ngudi con theo Hién phap Hoa-ky. Goss v. Lopez, 419
U.S. 565, 95 S.Ct. 729, 42 L.Ed.2d 725 (1975) (thtra nhan quyén
theo thi tuc chinh dang dwoc théng tri va thu thap y kién khéng chinh
thirc vé xét xr ky luat hoc duwdng); Gomez v. Perez, 409 U.S. 535, 93
S.Ct. 872, 35 L.Ed.2d 56 (1973) (thira nhan quyén bao hd binh dang
cia cac con tw sinh dwoc khdi t& dan sw cha me vi khéng cép
dwdng).
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4.- Cac Gioi Han
a.- Tinh Chat Thwong Hai cia Cha, Me

Khéng phai tt cd moi thwong hai gay ra cho cha, me sé dua
dén két qua la ngwdi con c6 quyén doi bdi thwong tén that két hop.
Sv thwong hai vé tinh than hay thé xac cta cha, me phai trdm trong,
vinh vién, gay ra vé nang lyc, va khéng thé ndo khac phuc duoc,
khién cho cha, me khéng thé dem lai cho nguwdi con sy yéu thuong,
san soc, giao tinh va huwéng dan, dén ndi quan hé phu mau ti bj hay
hoai hay hu nhw Ia bj hiy hoai. Hay, d& dan trén, tr. 941 (ngu®i cha
bi vinh vién hén mé bét tinh); Theama by Bichler v. Kenosha, 117
Wis.2d 508, 344 N.W.2d 513 (1984) (thwong hai tinh than va thé xac
vinh vién cta nguoi cha khién cho ngw®i con vi thanh nién khéng
con trao dbéi chut gi véi ngwdi cha).

b.- Can Ban T4 Quyén cta Con Cai

Bi cdo trong mét vu kién tdn that két hop chiu trach nhiém dbi
vOi ngwdi con vi da lam thwong hai dén cha, me cla ngwdi con, do
dé da lam tén hai quan hé phu mau t&r. Ca hai sy doi bdi thwdng cla
ngudi con va cla cha, me déu can c& vao hanh vi cia bi céo. Noi
cach khac, sy doi bdi thwong tén that két hop cla ngudi con khdi
nguyén tlr sw doi bdi thuworng thwong hai nhan than cda cha, me.

c.- Thoi Hiéu

Théng thwdng néu chinh nguei vi thanh nién bi thwong hai thi
cé thé doi dén sau khi dwoc 18 tudi maéi bat dau khai té va thdi hiéu
tinh tr sinh nhat th&r 18 cia ngwdi do6. Trai lai, nhw néi & doan trén,
vi tdn that két hop clia nguwdi con khdi nguyén tir viéc doi bdi thuwdng
thwong hai nhan than cia cha hay me, nén ngudi con vi thanh nién
c6 thé nhap chung v&i viéc kién doi bdi thwong cla cha, me. Nhw
vay tranh dwoc sy trung t6 ma lai con cho phép hoa gidi hay hoan tat
moi vu doi héi phat sinh tir hanh vi cia nguwoi dé tam cung mét luc.

Trong vu Villareal (da dan trén), TCPV Arizona da qui dinh 1a
néu bj cdo khéng yéu ciu nhap chung vu kién clia ngwdi con vao vu
kién ciia nguwoi cha, hoac néu sy nhap chung khéng thyc hién duoc,
thi qui tdc thoi hiéu théng thwdng sé duwoc ap dung. Hon niva, TCPV
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Arizona con phan rang d& bao dam sw bao hd quyén clia con cai, toa
thu Iy vu kién cé thé, theo yéu cau ctia dwong sw hay theo khuyén
nghi cé thé clr mdt ngudi giam hd trong tb tung (guardian ad litem),
nguwdi bao hd (conservator) hay nguwoi giam hod thu thac (fiduciary)
thich hop khac.

d.- Ngwdi Con Khéng Can Phai O Trong Vong Nguy Hiém

Sy doi boi thwang ton that két hop clia nguoi con khac véi viéc
doi boi thwong vi qua that gay thong kho tinh cam (emotional
distress).

Qua that gay thdng khd tinh cdm doi héi nguyén céo phai
chirng kién mét thwong hai gay cho mét nguoi rat than thiét cla
minh, phai chiu dwng théng khé tinh than cwc dé (mental anguish) tw
né biéu hién 1 mot thwong hai thé xac va & trong vong nguy hiém,
dén dod co6 thé bj nguy hiém vé ly dén tinh ménh do bi cao gay ra.
Gilbreath v. St. Paul Fire & Marine Ins., Co., 141 Ariz. 92, 96, 685
P.2d 729, 733 (1984); Keck v. Jackson, 122 Ariz. 114, 115-116, 593
P.2d 668, 669-670 (1979). Trai lai, viéc kién doi bdi thworng tén thét
két hop clia ngudi con khéng bat budc ngudi con phai & trong vong
nguy hiém.

Sau hét, khi mét vién chirc tiéu bang giét chét cha, me thi cac
toa an thwong cho phép con cai kién theo Luat Dan Quyén (Civil
Rights Act) cua lién bang. 42 U.S.C.A. §1983 (1982).

Trong vu Smith v. City of Fontana, 818 F.2d 1411 (9" Cir.
1987), don xin phtc thdm bj béc, 484 U.S. 935, 108 S.Ct. 311, 98
L.Ed.2d 269 (1987), TCPV Hoa-ky da thtra nhan tinh cach quan trong
cia giéng mbi gia dinh va khi nguwdi cha bj canh sat ban chét thi
nguw®i con da phai chiu dwng mét sy thwong hai.

e.- Cac Yéu Tb Dinh Ngach Bbéi Thwong

Trong viéc quyét dinh ngach sé bbi thwéng cho ngwdi con, cac
nhan t6 lién hé bao gébm, nhwng khoéng chi gi¢i han vao, tudi cia
ngwoi con, tinh chét quan hé cua nguwdi con déi v&i cha, me, va liéu
c6 nhirng quan hé nao khac tao nén sy két hop cho ngwoi con
khong.
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B. T6 Quyén cua Ngweoi Con Thanh Nién

Sy tén that clia nguwdi con khdng bi gidi han vao thoi gian
ngudi con con & tudi vi thanh nién, ma sau khi da trwdng thanh
ngudi con bji mét di sy giao té va giao tinh ctiia cha me van co thé
kién dwgc. Trong vu Audubon-Exira Ready Mix, Inc. v. lllinois Central
Gulf R. Co, 335 N.W.2d 148 (lowa 1983) TCPV tiéu bang lowa phan
rang nguwdi con thanh nién cé thé kién doi bdi thuworng, nhung bbi
khoan sé it di khi nguwi con I&n hon.

VIil. T6 Quyén Tén That Két Hop ciia Cha Me

Trong trwérng hop ngudi dé tam do hanh vi ¢d y hay qua théat
da gay nén cai chét bat dang hay thwong hai trdm trong cho nguoi
con thi cha me c6 thé kién doi bdi thwdng tdn that két hop duoc
khong?

A. Trwong Hop Nguwoi Con Bj Chét Bat Pang

~ Hau hét cac tiéu bang cho phép cha me doi boi thwdng ton that
két hop con cai. Thwong thwong cha me dwoc boi thwong nhirng ton
that nay theo phap qui t&r vong bat dang cua tiéu bang.

DP4u thé ky thir 20, phan nhiéu can c& trén nhirng nguyén téc
tbng quat cla phd thdng phap Anh, cac phap qui tlr vong bat dang
cla cac tiéu bang Hoa-ky da gi¢i han sy bdi thwdng vao nhivng tdn
that kinh t& (economic losses), nghia 1a nhirng tbn that c6 thé dinh
lwong mét cach khach quan theo tiéu chudn tién bac. Vi ly do nay,
khi cha me kién vi cai chét bat dang ctia ngudi con, bdi khoan bij gidi
han vao tri gia nhitng dich vu va kha nang kiém tién cta nguwdi con
ma thoi.

Ngay nay, do cac diéu kién xa hoi va kinh té thay déi, cac toa
an khéng chi dinh tri gia nhirng dong goép tién bac cla nguwdi con vao
gia dinh ma con ca tri gia tinh yéu, cdm tinh, giao tinh va giao té cla
nguwdi con nira. Do dé, cac tda an ngay nay cho phép cha me doi bbi
thuwéng tén that két hop.
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Mac du cac tiéu bang cé khac biét, trong trwong tlr vong bét
dang clia ngudi con, cha me cé thé kién doi béi thworng ton that két
hop theo phap qui t&r vong béat dang cla tiéu bang. Co6 tiéu bang qui
dinh minh thj vé viéc doi béi thwerng tdn that con cai bang phap qui,
c6 tiéu bang cho phép cha me doi bbi thuwerng tly theo giai thich cla
tda an vé phap qui. Luat 1& cling c6 khac biét trong trwérng hop nan
nhan la ngwdi con thanh nién.

Phap qui tiéu bang Florida minh thi cho phép cha me ddi bbi
thwerng vi dau khd tinh thdn va nhitng dau dén  khac ké tir ngay
thwong hai gay ra cai chét ciia ngwdi con vi thanh nién; déi voi nguoi
con thanh nién, cha me cling dugc doi bdi thworng nhw vay néeu
khéng con ai sbng sét nira. Tai tiéu bang lllinois, cha me c6 thé doi
bdi thwdng vi mét giao té do cai chét bat dang cla nguoi con vi
thanh nién. Tai tiéu bang Kentucky, cha me cé thé doi bdi thwong vi
méat cdm tinh va giao tinh cla nguw®i con vi thanh nién, v.v.

Toa Thwong thAm tiéu bang Connecticut trong an |& Mahoney
da phan rang viéc doi béi thuwong tdn that két hop chi hién hivu truéc
khi nan nhan chét (antemortem loss of consortium). Mahoney v.
Lensink, 17 Conn. 130, 142 (1988). Toa con vién dan phan quyét cla
TCPV tiéu bang Connecticut trong vu Ladd v. Douglas Trucking Co.,
203 Conn. 187, 523 A.2d 1301 (1987) khdng cho nguoi ph0| ngau
duoc doi boi thwong ton that két hop sau khi nguoi ph0| ngau nan
nhan chét (postmortem loss of consortium), dé quyét dinh rang vi
don kién trong vu Mahoney duwgc dé trinh sau khi ngwdi con chét,
cho nén, theo tda, du c6 mét td tung tdn that két hop con cai va cho
du cha me ¢6 t6 nhan theo diéu 17-206¢® di chang ntva thi ciing bi
phan quyét Ladd thu tiéu.

B. Trwong Hop Nguwoi Con Bj Thwong Hai B4t Tri Ménh

Néu ngwdi con chi bi thwong hai tram trong va vinh vién,
nhwng van sbng sét (thwong dwoc goi la thwong hai bat tri ménh,
non-fatal injuries) luat 1& cac tiéu bang vé viéc doi boi thwdng ton that
két hop con cai khac nhau dang ké.

M6t sb 1&n cac tiéu bang (nhw: Connecticut, lllinois, Kansas,
Michigan, New Hampshire, Texas, Utah, Wyoming, v.v.) khong thtra
nhan quyen doi boi thwong ton that cda cha me trong mét vu thuong
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hai nhan than gay ra cho ngudi con. Dralle v. Ruder, 124 Ill.2d 61,
124 Ill. Dec. 389, 529 N.E.2d 209 (1988); Schmeck v. City of
Shawnee, 231 Kan, 588, 647 P.2d 1263 (1982); Sizemore v. Smock,
430 Mich. 283, 422 N.W.2d 666 (1988); Siciliano v. Capitol City
Shows, Inc., 124 N.H. 719, 475 A.2d 19 (1984); Boucher v. Dixie
Medical Center (da dan trén); Mahoney v. Lensink (d& dan trén).

O tiéu bang Michigan cha me khéng c6 t6 nhan doi boi thwong
ton that két hop, nhung co ql{yén kién vi bi mat mat cac dich vu cua
ngwoi con cling nhw cac phi ton y khoa.

Trong vu Baxter v. Superior Court of Los Angeles County, 19
Cal.3d 461, 138 Cal. Rptr. 315, 563 P.2d 871 (1977), TCPV tiéu bang
California phan rang cha me chi c6 thé dwoc bdi thwong vi mat sw
phuc vu clia ngw®i con ma thdéi, tuy nhién nhirng phuc vu ctia nguoi
con ngay nay khéng co gia trj kinh té.

Trai lai, cing c6é mot vai tiéu bang (Arizona, Colorado, Florida,
Georgia, Hawaii, Massachusetts, New Jersey, New York, North
Dakota, Ohio, Tennessee, West Virginia, Wisconsin) cho phép cha
me dwoc doi boi thwong tén that két hop khi ngudi con vi thanh nién
bi thwong hai. Trong sb nhirng tiéu bang nay co tiéu bang ban hanh
phap qui minh thj cho phép, c6 tiéu bang do tda an quyét dinh va giai
thich theo phé théng phap.

Cé tiéu bang cho phép cha me kién ngudi da gay ra thwong hai
cho con minh doi bdi thwdng tdn that vi bi mat di sw phuc vu va tién
kiém dwoc clia mot ngwoi con. Tinnerholm v. Parke-Davis & Co., 285
F. Supp. 432 (S.D. N.Y.), phé chuéan, 411 F.2d 48 (2" Cir. 1968);
City of Dalton v. Webb, 206 S.E.2d 639 (Ga. Ct. App. 1974).

Ngay nay cha me con cé quyén doi bdi thworng vi bi mat di sw
giao té, giao tinh va phuc vu cla con. Kinsella v. Farmers Ins., 826
P.2d 433 (Colo. Ct. App. 1992); Rogers v. Donelson-Hermitage
Chamber of Commerce, 807 S.W.2d 242 (Tenn, Ct. App. 1990);
Glover v. Norick, 400 S.E.2d 816 (W.Va. 1990); Carter v. University
of Medicine and Dentistry, 838 F.Supp. 957 (D.N.J. 1993); Jacobs v.
Anderson Building Co., 430 N.W.2d 568 (N.D. 1988); Gallimore v.
Children’s Hospital Medical Center, 67 Ohio St.3d 244, 617 N.E.2d
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1052 (1993); Shockley v. Prier, 66 Wis.2d 394, 225 N.W.2d 495
(1975).

_ Cing nén nobi thém rang cé tda an cho phép cha me dwoc doi
béi thwong khi nguwdi con bi thwong hai da thanh nién. Masaki v.
General Motors Corp., 71 Haw. 1, 780 P.2d 566 (1989).

Bbi thwong két hop con cai nham dén bu cha me vi bj mét di
nhirng thudc tinh clia quan hé phu mau t&, nhw 1a: cdm tinh, giao
tinh, an di, san séc, nuéi duwdng, thuwong yéu, v.v., ma ngudi con nan
nhan da lam cho ho trwdc khi bi thwong hai. Hon nira, cha me con
phai chirng té dugc la sy thwong hai nhan than cdia nan nhan da lam
thay d6i han tinh phu mau t& dén khéng con cach nao phuc hoi lai
nhw trwédc dwoc.

Ton thét giao tinh (loss of companionship) c6 thé ap dung dac
biét khi nan nhan la mét au nhi hay con con it tudi. Trong treong hop
nay mot vai tiéu bang gi®i han bdi khoan theo lgi tirc kiém duwoc
trong twong lai clia nguoi con, bai vi khdng thé nao biét trvac duoc
la ngwdi con do Ion 1én sé lam viéc g, nghe gi. Vi thé cac tiéu bang
nay chi dinh gia tri theo giao tinh va giao t& ma nguoi con cé thé dem
lai cho gia dinh.

Tuy nhién, cling c6 nhirng tiéu bang da ap dung khuén thuéc
tbn that tai san (loss to the estate). Tai nhirng tiéu bang nay, tudi tho
trung binh (binh quan tho ménh, life expectancy) cling nhuw la Igi tirc
kiém dwoc trong twong lai ciia ngudi con sé& dwoc tinh va chi bi bac
bd néu la suy doan thai qua. Cach tiép can thong thwong dbi voi
ngwoi con la tinh gia tri nhirng dich vu cia ngwoi con theo kha nang
kiém tién clia ngwdi con trv di phi tdn nudi duwéng ngudi do.

O Florida cha me c6 thé kién doi béi thworng ton that két hop
con cai khi nguwdi con bi thwong hai trdm trong nhwng khéng dén néi
phai chét, trong khoang th&i gian tir khi xay ra sw thwong hai cho dén
sinh nhat th» 18 cua ngudi con (& Florida tudi trwdng thanh 1a 18).
Két Luan

Ton that két hop dwgc nhiéu tiéu bang chap thuan do la vi sy
thwong hai nhan than hay t&¢ vong bat dang gay ra cho mét nguoi
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phdéi ngau da lam tén thwong hay xao trén hdn nhan ciing nhw sinh
hoat gia dinh cGa nan nhan, gay nén nhitng khé khan, véat va, cuc
nhoc, nhirng ap lwc tinh than cling nhw vat chat cho nhirng ngudi
khéng bi thwong hai. Do do, vi ly do céng binh va nhan dao, nguoi
gay ra thwong hai hay t& vong phai chju trach nhiém béi thwong
xtrng dang chang nhirng 1a cho nan nhan ma con cho ca nguwdi phéi
ngau khéng bi thwong hai 1an con céi nira.

Chu Thich

(1) Goi tat Ia DES, mét chat kich t6 ché tao dé tang bo chat dong tinh
kich to (hay con goi la thw kich t6) tw nhién trong than thé nguwoi dan
ba. Chat nay dwoc dung cho dan ba bi say thai nhiéu lan hay dé non.

(2) Quéc hiép: danh xung chinh thirc cia Massachusetts la Quéc
hiép Massachusetts (Commonwealth of Massachusetts).

(3) Diéu 17-206c (nay la diéu 17a-542, Chwong 319i, Phén Il
Connecticut General Statutes (2005)), tiéu dé “Qui Dinh Tri Liéu
Nhén Dao va Toén Nghiém” (Humane and Dignified Treatment
Required), néi rang: “Mbi bénh nhan diéu tri trong bat ctr mot co sé trj
liéu nhitng nguoi méc bénh than kinh bat binh thuong nao phai duoc
dbi str mdt céch tén nghiém va cé quyén tw sw. Mbi bénh nhéan sé
duoc tri liéu theo dung mot chwong trinh tri ly dac biét thich hop voi
bénh trang minh.”



