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Cac ban cuu sinh vién Ludt khoa Viét nam cung
gia dinh va Quy thdn hiiu.

Nhian dip Niam MGdi Pinh Hgi 2007, trong khung cdnh Mua
Xuén tudi vui cda PAat — Trdi — Van vat, CAu Lac B6 Luit Khoa
Viét Nam, kinh chic Quy Gido su, Quy Nién trudng, Quy hdi vién
va cac ban Cuu sinh vién Luat Khoa cung gia dinh va quy than hitu:
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Cau Lac B6 Luit Khoa Viét Nam chin thanh cdm ta quy 4n
nhén, cdc vi chd vin phong nghiép vu va cdc cd sd thuong mai do
chinh cdc cyu sinh vién ludt khoa hodc thin nhian hay quy than hitu
diéu hanh, di bdo trg tai chdnh dudi moi hinh thic gidp thuc hién
baéc san Luat khoa 2007 nay.

Chiing toi 4n cAn gidi thiéu va uSc mong cdc giGi than chd, dic
biét 1a gia dinh cdc cyu sinh vién ludt khoa Viét Nam, tich cuc Gng
hd khi c6 nhu ciu lién quan d&n cdc nghiép vu va cdc cd s§ thuong
mai dugc gidi thi€u trong Pic san Luit khoa 2007.

Nhan dip ddu nim, Cau Lac By Luat Khoa Viét Nam kinh
chiic quy 4n nhan, quy than chi quing cdo cung gia dinh va quy
ddng huong Viét Nam & Houston va & khip noi tai hi ngoai ciing
nhu ddng bao trong nuéc:

MOT NAM MOI PINH HQI 2007
AN KHANG, THINH VUONG VA VAN SUNHU Y.

Houston, Xuin Pinh Hgi 2007
Cau Lac Bo Luat Khoa Viét Nam (VILAS)

+




Ddc san Ludt khoa 2007

MUC LUC

Trang:
FThu Chic TEt. .. oo et e 001
*ThuCamTa . ... 002
*Muc Luc L 003
*LOIPh LY .. 005
* L4 Thu Khoa Trudng — Gs. Nguyén Cao Hich............. 007
PHAN I: Tham luin & Khio cifu.
* Phdn Quyén, Phan Nhiém ... ........................... 013
Gs, Nguyén Vin Canh
* Hai Muoi ndm cdi t6 kinh t& va ludt phdp & Viét Nam . . . . . . .. 021
Gs.Gido su Ta Vian Tai.
* Ghi Trii vé Piic Ly ciia nguoi ludt su- Ls. Tran hanh Hiép . . . .. 037
* N6i vdi ban tré trong va ngoai nidc vé Bién Pong ddy séng.. . . 053
Ls. Nguyén Hitu Théng
* Tao Thoi Co, Xoay Vin Nuéc — Ls. LAm L& Trinh .. ......... 071
* Téc gid & Tdc pham: Viet Nam Trong Thé Chién Lugc QTM. . .079
Ls. Tran T¢ Huyén
*Thuyé&t trinh: Viét Nam dd va dang di vé dau? — Thién Y. ... .. 085
* Nguyén nhan Ludt Quéc Té Chdm Phdt trién & Viét Nam. . . . . . 097
CSVLK Ta Quéc Tudn
* H¢ thong xit dn tqi cdc Toa dn Lién Bang Hoa Ky ... ...... .. 123
Ls. Nguyén Manh San
* Doc lai tho H6 Xudn Huong vdi cdi nhin nit quyén ludn. . . . . . . 137

Nguyén Minh Triét

PHAN II: Luat khoa & Sinh hoat than hitu

*Tudng trinh va hinh dnh sinh hoat tri thic va 4i hitu cla
Cau Lac B Luit khoa Viét Nam va cdc cuu sinh vién




Ddc san Ludt khoa 2007

Luat khoa tai Houston, Texas, Hoa Ky.

(2000-2006) . . .o e 151

* Thong tin vé cdc cuu gido su Luat khoa Viét Nam . .......... 177
PHAN III: Vin Héa & X4a Hoi Trang
* Poi dong hoi ky. - Gido s Vii Quéc Thidc .. ............... 181
* Ty truyén: Niém Tin - Gs.LEPinh Chi ............... 191
* Thd: Khai biit - Sdu Xa Xir - Miac Khach. ............. 200
* Reflections From Ancient Rome - Ls. Steven D. Laib........ 201
*Tho Vi Hitu Trudng : Co Hang Xom . . . .................. 204
* St Liéu:Sy ra doi ciia Viet Nam DCCH - Nguyén Tran Quy. . . 205
* Thd Thy Lan Thdo:Tringsaogtilai..................... 218
* Moi sinh tinh than - CSVLK Pham Huy Thinh 219
* Tho May Ngan: Ndng XuAn & My . ..................... 228
*Tamsywddundm - TA GAN . .. ... .. 229
* Vu dn Baby va Pqi thé¢ mau than —Ta Q. Tudn............. 236
* Hén nhdn tan vé - Ls. Nguyén Van Giuc . . ............... 243
* Nhdp cdnh Hoa Ky theo Chiéu Khdn B - Vii Khic Hién . . . . .. 247
* Hoai Niém: Tdn man vé Truong Ludt - DO Minh Hung . . . . . .. 260
* Nhitng vén dé nguoi dang hudng SSI thuong gcp -Tran Hao-. . .264
* Ty Bit: Khdc Khéai - Hong Van-.................... 271
* Ban ngang Tandoc - GiaHoang . ....................... 275
*Tri An quy gido su, cidc cyu sinh vién Luat khoa

Vi than hitu da bdo trg tai chanh an hanh

biéc san Luat khoa 2007 va Hoi Ngd Mua Xuan

Cuu sinh vién Ludtkhoa 2007 ... ........ ... ... ........ 282
* Bdo trg Quangcdo..... e g e R 283

P . T
o >
2w S -




Ddc san Ludt khoa 2007

Hoai béao va wée mo ciia cdce Cuyu Sinh Vién Ludt Khoa thi
thdt nhiéu, song thuic té dd khong chiéu theo Y mudn chii quan ciia tdt
cd chiing ta.

Nhé lai cdch nay bdy ndm, lan dau tién sau 25 ndm song luu
vong noi qué nguoi, mot cudc hop mdt déng ddo cdc cuu sinh vién
Ludt Khoa Sai gon da dién ra tai Thanh Phé Houston, Tiéu Bang
Texas, Hoa Ky. D6 la cudc Hoi Ngdé Mua Xudn Cyu Sinh Vién Ludt
Khoa nam 2000, da quy tu khodng 400 cyu sinh vién Ludt khoa va
gia dinh, trong dé cé sy hién dién ciia bén cyu Gido su BPai Hoc
Ludt Khoa Sai Gon: GS. Nguyén Cao Hdch & Phu nhan, Gs, Mai
Van Lé, Gs. Nguyén Huy Pdu va GS. Nguyén Vin Canh.

Sau cudc héi ngd cé tinh lich sit nay, mot s6 cdc cuu sinh vién
ludt khoa thdy cé nhu cdu quy tu thanh mot té chitc dé sinh hoat tri
thitc va di hitu,dva dén sy hinh thanh Céu Lac BJ Ludt Khoa Viét
Nam, goi tdt la VILAS (Vietnamese Law Society). Thoi gian ddu sé
nguoi tham du khd doéng, sinh hoat tri thitc thit séi néi, vdi cdc budi
thuyét trinh héi ludn thu hit nhiéu cuu sinh vién ludt khoa va thdn
hitu. Mot Uy Ban Ddic Nhiém thit nhdt dugc thanh lap, véi tham vong
thyc hién dé dn nghién ciiu s6 1 vé “Duy thdo Hién phdp cho mot ché
do dan chii Viet Nam tuong lai”. Pdy la mét trong nhiéu dy dn
nghién citu mang tinh hé thong va toan dién cho mét mé hinh ché do
chinh tri dan chii Viét nam tuong lai, dy kién hién thyc trong vong 10
ndam tdi (2000-2010)

Thé réi thoi gian tréi qua, moi tham vong vé hoat dong tri thitc
thuc t& chi con thu nhé lai mbi nam thuc hién duoc mot Pdc san Ludt
khoa, vdi cdc hoat dong mang tinh di hitu nhw tham Thdy tham ban,
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chia vui xe buén véi dong mon, dong liéu. Trai He Ludt Khoa dy tinh
thyc hién hang ndm ciing nhw “Pém Ludt Khoa” dy dinh t6 chiic
hang thdng. . . thuc t& ciing rat it cuu sinh vién ludt khoa tham dy. Di
tim nguyén nhdn thdt khong khé: Tat cd cdc cuu sinh vién hau hét
tudi da cao, da sé quay vé véi doi song riéng tu, tim niém vui vdi gia
dinh con chdu hon la tdp thé. Mét sé it con tinh ndng déng thi qud
ldm ciing khong thé lam gi hon cdc hoat dong di hitu thong thuong
nhit cdc doan thé khdc. Phdi chdng, ndm hay 10 ndm nita, theo quy
ludt thodi hod vdi thoi gian, s6'it ndng dong nay réi ciing sé roi rung,
va nhut thé moi hodi béo va wéc mo ciing sé lim tdt véi thoi gian ndam
thdang?

Thé nhung, ngay nao con nhitng nhén t6'tich cuc ciia mot tap thé
vang bong mot thoi, vdi it nhiéu niém tu hao qud khit, chiing ta van
c6’ gdng lam nhitng gi 16t dep c6 thé lam dugc cho con nguoi, xd hdi
va Pt Nudc . Trong ¥ hudng dy, Cau Lac B Ludt Khoa Viét Nam
wdc mong qui tu cdc nhan t6'tich cuc con lai ciia tdp thé Ludt Khoa
chiing ta & moi noi, trong ciing nhu ngoai nudc, dé ciung lam nhiing
viéc 16t dep ay.

Udc mong quy Gido su, quy Nién trudng va cdc ban cyu sinh vién
Iudt khoa khdp noi cong tdc, ho trg, dé hang ndm cé dugc mot Pdc
san Ludt khoa nhu mot san phdm tri thitc, div khéng mang tinh tiéu
biéu, ciia tdp thé rong lon Ludt Khoa chiing ta. Moi khiém khuyét
chdc chdn phdi cé trong Pdc san Ludt Khoa 2007, rdt mong dugc
quy Gido su, Quy Nién Trudng va cdc ban CSVLK chi gido, cdm
thong va bd qua cho.

Houston, ngay 18 thdang 3 nam 2007
BAN BIEN TAP
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LA TIHA
« % x % x * KHOA TRUONG

NGUYEN CAO HACH

EE R R T I S O
Thac si kinh te, nguyén

Khoa Truong Dai hoc
Ludt khoa Saigon

Thén gui: - Cdc ban trong Cau Lac B Ludt Khoa Viét
Nam
- Cdc ban cyu sinh vién Ludt Khoa Sai Gon,

Ching ta chia tay nhau thidm théat di qud 30 nim .N€u tinh
tudi trung binh clia cdc ban nim 1975, khi Trudng Luat Sai Gon
déng ctra, 1a 20, thi nim nay céc ban di qua tudi 50, tic 13 qud nia
ddi ngudi da qua.

Con tdi thi sao? To6i gin 90 tudi rdi. Tdi ldc nay va nghi dén
tinh than thiét clia ching ta, t6i thd dai vi nghi d&€n cAu cia ngudi
Xua:

“ Than 6i! Cong chua thanh, danh chua toai; tram ndm théan thé
dnh td duong”

Than than trach phan Ia riéng cho minh., nhung trong c4i budn
ma van giit duge hy vong tran tré, vi tudi 50 nhu cdc ban, méi 1a nita
ddi ngudi. Nita con lai, ty tin va ty hao 12 kié€n thic tran tré, kinh
nghiém c6 du. V6i mot 1ong phuc vu Giang Son DAt Nudc., lo gi ma
ching c6 cd hoi d€ trd tai ma hy sinh?

D6 1a 1y tudng cao xa nhat cla cudc dvi.
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Panh riing Iy tudng la dnh sdng soi dudng cho ngudi thanh nién
Viét Nam song tai My Qudc, nhung con dudng di con dai, lam th&
nao d€ tranh moi chong gai d€ s6ng mot cudc ddi thanh nhan va cao
dep? Ngudi thanh nién tri thitc nhu cdc ban phdi Iam thé€ nao dé
thich nghi véi hoan cdnh?

Pé€ tra 13i cau héi phifc tap dé, t6i hdy tam muogn 1y ludn cla
Robert Reich.

Robert Reich sinh ndm 1946, 1a mot gido su kinh t€ hoc tai Pai
hoc Havard va 1a tdc gid pho sich ndi ti€ng The Work of Nations
xuit bdn nim 1991. Reich dit rd van dé cin ban:

Tai sao ngudi gidu cif gidu thém mii, va tai sao ngudi nghéo
cang ngay cang lun bai thém?

Xa hoi M§ c6 may nganh hoat dong chinh y&u: Hoat dong ché&
bién k§ nghé (Manufactury); moi hinh thic dich vu (Services); diéu
khién trong cdc nganh sdn xudt (Managerial); hoat dong chuyén
mon san xuat (technical); thu ky ban gidy (secretarial)

Cdc ban da chon mdt nganh theo sd thich, theo kinh nghiém va
theo ki€n thitc chuyén mon; trong nganh xe hoi (automotive); hoic
nganh sdn xut sit thép (steel) hay mdy téan dién tit (computer);
hoic chuyén mon quing cdo (advertisisy); hodc bi€n ché thuc phim
(food processing); hodc nghiép vu tai chanh (finance).

D6 1a nhitng nghé chinh y&u tai My qudc. K€ so qua cdc nghé
nghiép 12 tim ra ngay dugc 1y do tai sao nhiéu ngudi dang hung
thinh va ti€n mau dén gidu c6, va nhitng nhiéu ngudi dang suy théai
ac hai.

Ly do chinh la: Hoat dong kinh t€ theo con dudng mdon ma moi
ngudi déu quen thudc, thi dang mau chéng xudng ddc va khé ma
tranh dugc bin cling. My goi cdc ngudi dé 12 routine producer.

Nhitng ngudi nhiéu séang ki€n va tim dugc nhitng bién phdp tin
ky d€ thda man nhitng yéu ciu c6 nhiéu maii luc phuc vu. Nhitng
ngudi nhan dinh truc duge nhitng nhu ciu hién con tiém tang, va
sang ché& dugc bién phap tan ky dé ddp tng, cic ngudi d6 dé thing
1gi. Ngudi thing 1di c6 sidng ki€n d€ sinh ra cdc bién phap dua dén
thing 1gi tién tai.
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Trong xa hoi c¢d truyén, ngusi M§ thudng néi rit ding, 1a
chiing ta cling ngdi chung trong mot chiéc thuyén; va nudc thdy
tridu sé dua xi hoi cling 1én hay cling xudng. Toan thé xa hoi thinh
vuong hay nghéo khd theo da thing ti€n hay lun bai va suy théai
tily theo da ti&€n héa hay suy théai clia cdc t6 chiic sin xuit., hoic
tity theo tdan thé nén kinh t&€ qudc gia phat trién hay suy tram.

Mot thi xa xuwa, nhan xét dai cuong d6 1a phdn dnh thuyc tai.
Ngay nay, n6 qua mo hd, xa thyc t&. Panh ring toan thé nén kinh t&
van 1én hay xudng nhu nuéc thly triéu, nhung tdan thé chiing ta
khong ngdi trong mot con thuyén duy nhit. C6 nhiéu thuyén, cling
c6 thuyén theo ding thiy triéu. C6 nhiéu thuyén khong bao gid
chim dim. Ciing c6 thuyén ti€n mau t6i dich cia minh, trong khi
thuyén khac lai lun bai.

Thuyén nao tdan nhitng ngudi theo dudng mon cd truyén ma
hoat dong mdt cich mdy méc, khong cé sdng ki€n, cang khdng c6
khd ning lanh dao, ma chi biét hoat dong theo dudng 16i cd truyén
quen thudc, thuyén dé s& chim ddm, mic diu nudc thdy triéu dang
dang 1én cao.

Ngudi My goi 18i hoat dong mdy méc d€ ki€m in 1a routine
producer. Panh riing hang nhin cong nay ciing c6 thé giy 4p luc dé
doi héi ting thu ddp, nhung khd ning dp luc duy nhat ciia ho 1a dua
vao s§ dong.

Nhung mot thanh phan quan trong clia cdc sdn phdm tiéu thu
dai chiing 1a cdc phi tdn chuyén chd. N6 cang ngay cang ha dan.
Céc cd xudng tan ky rat dé thi€t 1ap khidp noi, khi€n din mot x&
ngheo khd ciing d& ki€m dugc viec khdi chét déi.

* Tém lai, ngudi Viét song tai My ché nén theo con dudng
mon quen thudc, vi né doi héi rat it ging sic lién tuc. C4c cong ty
16n & M§ 1udn ludn tim cdch gidm bét phi tdn nhan cong- Nghia 1a
ludn tim céch sa thai nhan cong. Phuong phap duy nhat d€ tu bdo vé
12 1udn ludn tién trién. Lic ndo ciing nén dé phong de doa mat viéc.

Thi du nhu viéc ddnh mdy (key puch operation) thi thu lao Ia
$6.50 mot gid (nam 1990). Ngudi lam viéc dé ché qué voi yén tri la
khong ai tranh viéc., vi thil lao qué thap. Ping quén ring tai nhiéu
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X cham ti€n trén th€ gidi, thu lao qud 6 dollar mdt gid dudc coi 1a
rit cao , va con sin 1ong nhan viéc v6i khdan thi lao thap hon nhiéu
nita.

Ciing khong nén yén tri 1a nghi€p ddoan (union membership) s&€
bénh vuc minh d€ tranh moi sa thai.

Pay 1a vai s6 thong ké nén dé y: Nam 1960, it nhat 1a 35%
nhin cong (ngodai ndng nghi€p) 1a hdi vién nghi€p doan. TGi nim
1980 chi con 25% chiu & lai nghiép doan- Va t6i nim 1989, ty s6 d6
xudng 17%.

Tai sao th&€? Vi ai tdi va gi ma trd tién nghiép doan khi né
khong lam dudgc gi ich Igi cho minh?

Ta hdy 14y thi du trong nganh 6 t6 va sit thép, nghiép doan dit
nguyén tic cin ban: Khi cAn sa thai thi thg ndo vao sau chét phai ra
trudc tién. N&u bay gid ngudi Viét § My xin vao lam thi nén chd dgi
12 bi dudi bat ky lic nao..

* % *T6i cling bi€t ring, cdc ban cyu sinh vién Trudng Luit, c6
nhiéu ngudi rat gidi va hoc rat tai. Nhung thiét tudng cling nén dé y
dén tinh hinh chung.

Tbi mong ring s& con nhidu cd hoi dé trao ddi y kién véi cic
ban.

Vay xin chiic toan thé cdc anh chi em cyu sinh vién luat khoa
Viét nam ndi chung, cdc cyu sinh vién Luat Khoa Pai Hoc Budng
Sai Gon néi riéng, gip nhiéu~may mén va ludn thanh con m§ man.

NGUYEN CAO HACH
San Diego, ngay 22 thdng I nam 2007
Gs. Nguyén Cao Hdch & Phu Nhin mé qua luu niém, véi hai Cuu SVLK
Quynh Lan & Pham Thi Minh thay mdt BTC kinh tdng trongHdi Ngoé Mia
Xudn 2000 cyu sinh vién Ludt Khoa Saigon tqgi Houston, Texas, Hoa Ky (12-
3-2000)
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PHAN I
Tham luan va Bién Khao
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H.1:

Ha
ng dau ( tir
phai sang
trai): c6 GS
Nguyén huy
Chiéu, GS
Vi quéc
Thie, GS
Nguyén cao
Hach.Hang
2: C6GS
Luu van
Binh, GS
Ha nhu
Vinh, GS
Nguyén vin
Canh.
Hang 3: ¢6 GS Ton thét
Trung Nghia ( sau GS Binh);
GS Nguyén xuan Lai ( sau
GS Ha nhu Vinh); GS Vi
qudc Thuy ( sau GS Nguyén
van Canh). Hinh chup trong
ngay Ié phat van bang Cir
Nhan nién hoc 1973-1974
ngay 21 thang 12, 74.

€H.2 Hang diu ( tir phai
sang trai) GS Nguyén cao
Hach, ¢6 GS Buii tuong
Chiéu.

Hang 2: GS Ha nhu Vinh,
GS Nguyén van Canh, ¢b GS
Trinh xuan Ngan Hang 3: GS
Vii qudc Thuy ( sau GS
Nguyén van Canh), GS Vi
viét Huong (?)Hang 4: GS Nguyén xuan Lai ( Sau ¢b GS Tring xuan Ngan)
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THAM LUAN:
PHAN QUYEN - PHAN NHIEM
VA PIEU 4 HIEN
PHAP VC 1992

GS Nguyén viin Canh
30 thang 1, 06

LTS. Gido sw Nguyén Vin Canh, Tién
st Coéng Phdp, hoc gid nghién citu Vién
Hoover vé Chién tranh cdch mang va
Hoa binh thudc Vién Bai hoc Stanford;
nguyén gido su va Phy td Khoa Trudng
Dai Hoc Ludt khoa Saigon.

Bét ¢t mot sinh vién Luat Khoa nao thudc Pai Hoc Luat Saigon
sau khi budc qua ngudng cira trudng Luit & s6 17 Pudng Duy Tan
Saigon trude ddy ciing déu phai hoc mon Hién Phap cin ban, hodc do
¢d Géo Su Luu van Binh, hay ¢6 Gido su Nguyén van Bong, hodc
Giao Su L€ dinh Chén ( hién cu ngu ¢ Vancouver, BC, Canada) giang
day. Trong mon hoc nay qui vi Gido su trén co dé cap t6i mot van dé
quan trong 1a Phan Quyén hay Phan Nhiém trong Hién Phap. Day la
van dé can ban, van dé chi dao chi phéi hoat dong cua cac co quan
cong quyén duoc thiét 1ap trong mot thé ché dan chu, tu do thuc su.

Phéan quyén va Phan Nhiém.

Ly thuyét phan quyén: Quyén hanh cua qudc gia dugc phan
chia cho nhiéu co quan khac nhau véi nhiém vu riéng biét nhu Lap
phép : Qudc hoi lam luat; Hanh phap: Tong thong trong Tong thong
ché, hay Thu tuéng trong Pai nghi ché thi hanh luat phap do Quéc
hoi 1am ra, va Tu Phap: hé théng Toa an, xét xtr cac vu vi pham luat
phap. Céc co quan nay doc lap v6i nhau. Co quan no khong thé va

ciing khong c6 quyén chi phdi co quan kia.

Ly thuyét phan nhiém: Cic co quan trén ciing duoc thiét lap
riéng biét, cling c6 nhiém vu thuc hi€én mdt nhiém vu dugc giao pho.
Tuy nhién cac co quan nay khong ddc lap véi nhau. Vi tinh cach
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khong doc 1ap nay, mdt co quan s€ co quyen troi yeu ché ngu co quan
kia. Thuong thi co quan hanh phap hay lin quyén va tir d6 trg thanh
doc tai. Hién phap cac qudc gia dan cha khong chép nhan 1y thuyét
phéan nhiém.

Mot nguyén tac phai c6 dugc ap dung trong hé thong Phan
quyén 14 Kiém soat va Thiang bang giita cic co quan cong quyén nay.
Muc dich 1a dé co quan no trong 3 co quan ké trén c6 quyén kiém
soat co quan kia, ngd hau khong cho mét trong 3 co' quan dugce tu do
hanh dong, vugt qua quyén han ciia minh dugc Hién phép giao pho.
Trén cian ban d6, khi dinh ché nay dugc thiét lap, thi can c6 cac co
ché duogc thiét 14p nhu thé nao dé quyén hanh cac co quan ay duoc
thing bang v6i nhau. Tir d6, nguoi ta co thé ngin chén quyén hanh
tdp trung vao mot co quan. Khl quyen hanh cda quoc gia tap trung
vao mdt co quan , co quan ay s& lam dung va 1a di t6i doc tai, vi
khong ¢6 bo phan nao lam may ham viéc hanh sir quyén luc cua co
quan ay.

Va gudng may qudc gia s& duoc van hanh trén cin ban nay.

Viét cong ap dung ly thuyét nao va Vai tro cua
Dang CS qua di¢u 4 HP?

V& chi Cong, chu tich nudce va ciing la Chu tich Uy Ban Sira
D6i Hién Phap trong mot bai viét Ve Stra D6i Hién Phép vao thang 1
nam 1992 néi “...Pdy la van dé can phai dwoc nhdn thicc ré. Hién
phap dwoc sia d‘oz c6 thiét ldp cdc co quan Hanh phap, Lap phap, Tu
phap, nhung chi qui dinh NHIEM VU ciia méi co quan dy, ma khong
ban cdp QUYEN ciia moi co quan nay déi véi co quan kia” (Nguyén
van Canh,CSTDV, Q. I, tr. 132 In lan thtr 2, 2003).

Nhu vay, Pang Cong San khong chip nhan thuyét phan quyén.
M&i co quan do Hién phap 1992 lap ra chi thi hanh mot nhiém vu.
Cau hoi 1a ai 1a ké ra Iénh cho cac co quan nay dé 1am nhiém vu duogc
giao pho? Nhin vao diéu 4 ciia Hién Phap Ay, ta thiy day la vai tro
cua Pang Cong san: “Bdng Cong san Viét nam... la luc lwong lanh
dao Nha nudc va xa hgi.” Ma Dang Cong san, chi la mot t6 chirc tu
nhan, khong do Hién Phap thiét 1ap, (¢ trén troi roi xuong) lai 1a t6
chirc dirng ra 1anh dao cac co quan cong quyen do Hién phap thiét
lap: Hanh, Lap, Tu phap. Diéu 4 nay da dinh ché hoa vai tro doc ton
cua Pang Cong San.
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Hau qua 15 rét 13 moi quyén hanh dwoc tip trung trong tay
bang Cong san VN. Dang dung trén hét khong c6 co quan nao co
quyén cao hon Pang. Néu Pang lam quyen nhu dang xdy ra, khong
ai c6 thé ché tai Pang dugc. D6 1a ngudn gbe phap 1y dé thiét 1ap ché
dd toan tri cua VC.

Van deé huy bo diéu 4 Hien Phap.

Céu hoi 1a néu hay bo didu 4 Hién Phap nhu c6 nguoi doi hoi,
liéu c6 dugc dan chu khong hay co hi vong gi cho tng cir vién doc
1ap khong (da dang trong mét pham vi nhé hep du quan niém nhu
thé)?

Cau tra loi la: khong. Taisao?

-Khi doi hoi bo diéu 4 Hién Phép, ngudi ta nghi rang bang Cong
San hét “lanh dao nha nuéc va x3 hoi” va nhu thé hét quyén. Dleu
nay khong thé xay ra vi co mot co' quan khac dugc Hlen Phép ban cip
mot quyén chi ph01 moi sinh hoat chinh tri va doi sdng ctia nhan dan.
D6 1a Mt Tran T Qudc. Didu 9 Hién phap 1992 qui dinh “ Mt Trdn
T6 Quéc Viét nam (MT)... la co sé chinh tri ciia chinh quyén nhén
ddn. MT dong vién nhin dan thuc hién quyén lam chii..., gidm sdt
hoat dong cua co quan Nha Nudoc, dai biéu dan cir va can bé,vién
chite Nha nwée.” “Dong vién nhan dan thuc hién quyén lam chi’ c6
nghia la Pang van dong dé cur dai dién cua MT ( 1a dai dién cta nhan
dan) vao ndm céc chirc vy trong chinh quyén, nhu dan biéu qudc hoi
hay hoi vién cac co quan quyét nghi cap thip ( Hoi Pong tinh/ xi
v.v.). Roi tir 6 dai dién ciia MT dugc cir vao cac co quan chap hanh
tir trung wong (chinh phu) xudng céc dia phwong ( tinh hay xa). Ctr
nguoi co nghia 1a Iya chon ngudi du “tiéu chuan” dé tng ctr vao cac
chirc vu dy. Hon thé nita, MT con c¢6 ‘quyén gidm sat hoat dong ciia
cac dai biéu dan cu (thanh vién cia Quéc Ho1, cac Ho1 Déng dan cu
cac cap dia phuong), va cac can bd vién chirc nha nude’ (vién chirc
chép hanh ngha 1a tir Trung Uong nhu Chu tich nuéce, Thu tudng v.v.
dén céc cap dia phuong nira.) D6 1a tinh than cua vai trd “ co sd chinh
tri cua chinh quyén nhén dan” ma MT duoc Hién phéap giao pho. Va
nhu thé Pang CS van con d6 dé chi dao du Pang luc nay ddu mit va
chi 1a mot thanh vién cia MT.

-Mit khac, khi cic co quan cong quyén 1a Hanh, Lap ,Tu phap chi
¢6 nhiém vy thi hanh céng viéc ma Hién phap giao pho, thi trén
nguyén tic khong c¢6 co quan nao x4m lan va chi phdi co quan kia.
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Thuc té, quyén hanh s& tip trung vao co quan nao dwoc giao pho
nhiém vy chap hanh. Co quan 4y dugc cap phat cac phuong tién dé
lo vé an ninh, quan do6i, xa hoéi, gido duc... Co quan nay chinh la
Hanh Phap. HP nim cac phuong tién 4y trong tay dé hanh dong. HP
s& 1an quyén va trong truong hop d6 xay ra thi cac co quan kia khong
lam gi duoc va s& phuc tung. Nhidu ngudi s& tim cach van dong, di
dém dé gianh giat quyén hanh. Va trong tinh trang d6 HP tro thanh
mdt tap thé doc tai trong d6 Pang CS ciing van nup trong bong tdi dé
giat ddy. Va van dé sé tro lai nhu cii: van 13 ché do doc tai do Pang
Cong San lanh dao.

Trong pham vi bai nay, t6i khong dé cap téi y thirc hé Xa Hoi
Chu Nghia ciing dugc dinh ché hod trong phan 16n cac diéu khoan
ctia Hién Phap. Van dé nay s& duoc dé cap trong mot bai khac.

Diém chinh & day 1a khong phai huy bo diéu 4 Hién phap dé co
thé giai quyét duoc van dé doc tai dang tri, ma la huy bo toan bd
Hién phap ctia VC./.

k ok sk ok sk ok ok ok ok

POI HUY BO PIEU 4 HIEN PHAP VIET CONG

Nguyén viin Canh
10 thang 12, nam 01

Trong nhitng nim gan day, nhiéu nha dau tranh cho dan cha &
trong nudc ciing nhu & hai ngoai gia ting tiéng noi doi hoi lanh dao
dang Cong san Viét nam (Pang) phai hiy bo diéu 4 Hién Phap duoc
ban hanh nam 1992,

Hién nhién cac doi hoi nay nhim vao:

1) vai tro doc ton cua Pang Cong san trong vi¢c "lanh dao nha
nudc va xa hoi";

2) viéc gianh doc quyén "cho giai cip cong nhan " Viét nam trong
cong viée cai tri, vi ho 1a "dai biéu trung thanh quyén loi cta giai cap
cong nhan, nhan dan lao dong va cia ca nudc";

3) Pang di "theo chi nghia Mac-Lénin va tu twong HO chi Minh";
va ap dung cac bién phap phi dan chu.

Céc doi hoi d6 xody vao hai trong diém : doc quyén cai tri cia
Pang va doc quyén cai tri ndy chi gianh cho mot nhom nho, khoang
vai ngan ngudi trong xa hoi. Va nhom nay chi 1a mot s it duge lua
chon trong sb hon 2 triéu Pang vién. Ngoai ra, tit ca cac thanh phan
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(giai cap) con lai bi gat ra ngoai, va coi 1a bi tri. Cac y niém doc
quyén nay dwoc thé hién mét cach chinh thic bang cach chi dua
nguoi cia Pang vao cac chuc vu (1anh dao) trong guong may cai tri
tir trung wong dén dia phuong. O ddy c6 diém dic biét dugc néu ra la
vi Dang phai dong vai tro cai tri trong thoi ky Doi Méi, nghia 1a thi
hanh nhiém vy cong quyén Cong Khai ( trai v6i nhitng viéc 1am bung
bi trong thoi ky bi mat va toan ché), tinh trang d6 1am dé 1 céc trang
thai bét luc, tham nhiing tram trong, dan ap nhan dan mét cach tho
bao , va boc 16t tan nhan cac giai cap khac cua cac dang vién .....

Nhom chit "theo Ly thuyét Mac-Lénin" ghi trong Hién Phap goi
ra y niém chuyén chinh vo san, voi d4u tranh cia gi¢i vo san chong
giai cap bi gan cho t4i boc 10t, bang bién phap bao lyc; va "tu tuong
Ho chi Minh" thi tiém tang ¥ nghia "phanh thay udng méau quan thu "
(Québc ca cua Viét cong).

Quan niém mot ché d cai tri nhu vay trong mot Hién Phap hién
nhién khong thé dwgc chap nhan, vi Hién phap 1a van kién cin ban
qui dinh moi quyén va nghia vu cin ban cta ngudi dan v.v.. 6 1a
nhitng quyén bat kha xdm pham. Can phai c6 cac co ché duoc thiét
lap dé bao dam cic quyén ay, dic biét 1a tinh mang va tai san ctia ho.
Luat phap phai duoc ap dung dong déu cho moi ngudi dan sinh song
trong ldnh thd, cling nhu muu cau hanh phuc chung cho ca toan thé
mot dan tdc....

Pé dé phong chong dbi, Pang Cong San Lién s6 di tru liéu
nhiéu bao dam vai tro 1anh dao cia Pang Cong San trong viéc cai tri
dét nude. ViéE cdng chi nhim mit chay theo. )
1.Dinh ché ho4 vai tro cia Pang trong Hién Phap.

Diéu 4 Hién Phap VC qui dinh rang dang Cong san la mot t6
chire chinh thirc y nhu mot t6 chuc cong quyén cua mot qudc gia,
budéc moi thanh phan qudc dan phai chip nhan vai tro doc ton cua
nhom quyen loi 4y; rang Pang cia mot thiéu sd nho (dugc dac biét
ban cép vai tro lanh dao Nha nuéc va Xa hoi, c6 quyén an dinh cac
duong 16i budc moi nguoi phai tuan theo, ké ca nhiing gi chi phuc vu
quyén loi cua thiéu sb cAm quyén hay hdm hai cac nhom khac gom ca
x4m pham dén tinh mang va tai san cia nhimg ngudi sau nay bang
phuong phéap phan dan chu, nhung lai nhan danh luat phap. Pang nay
chi vi cing ¢b quyén hanh cho nhém ciia minh, con dam cé gan cong
khai thyc hién ca nhiing gi ma qudc dan Viét coi la thiéng liéng, tdi
thuong cda ca dan toc, nhu nhugng mot phén lanh thd bao gém
khoang gan 800 cdy sb vudng, trén dét lién doc theo bién gigi Hoa
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Viét va trén lanh hai thuéc pham vi Vinh Bic Viét cho ngoai bang,
bat ké cac phan khang.... Dang nay dang 4m muu ky Hiép Udc Panh
Ca Chung véi Trung Cong, ngay sau trong ving Vinh Bic Viét, sau
khi da chia cdt va nhugng mot mot phan lanh hai cho ké thu cua dan
toc vao thang 6 ndm 2000 vira qua.

Viéc dinh ché hoa nhu vay trong Hién Phép 1 bao dam vai tro
cai tri mdt cach chinh thiic ciia PBang. Ai chéng lai s€ bi trung phat
"theo luat". ) .

2. Ngoai ra, con thay c6 nhirng bao dam khac vé vai
tro cua Pang trong Hién Phap.

Vai tro nay dugc long trong khai niém cta nhom chir "Xa Hoi
Chu Nghia", cling dugc Viét cong chinh thuc dugc du nhap vao Hién
Phap 1992. Xa hoi Chu Nghia duoc dinh ché hoa thanh mot ché do,
va bat bude moi cong dan Viét phai tuan phuc, du muc tiéu cua Chu
nghia nay trai véi nguyén vong hay mong udc cua toan dan. Ta ciing
nén nhd rang khi nguoi Cong san Viét nam noi téi Chit Nghia Xa Hoi
va chinh thte chép chii nghia 4y vao Hién phap, thi d6 chinh 1a Chu
Nghia Méc-Lénin va tu tuong HO chi Minh theo tinh than da néi &
trén. Khong phai Chii nghia Xa hoi ¢ vai noi khac nhu ¢ Bic Au dé
thuc hién cong bang x3 hoi duoc thiét lap ¢ ddy.

Trong truong hop nay ngudi cong san to ra khon ngoan hon: aé
cho Bang nip dudi bong co Xa hoi Chu Nghia, nghia 1a ludn nguoi
(chi cho dang vién ¢t can ma thoi) vao cac chirc vu cong quyen cua
ché do Xa Hoi Chu Nghia, ngd hau kiém soat moi sinh hoat qudc gia.
bay 1a clng con la ngh¢ thudt choi chir sanh s6i cua Cong san nhu
trong nhiéu truong hop, nham danh lua hay lam lac huéng moi nguoi,
va vi the 6 ngudi nghi rang chi nhim t6i hay bo diéu 4 HP 1a da, ma
quén mat tim quan trong cua ché d6 duoc mé ta trong Hién Phap.

Nhom chit "Xa Hoi Chu Nghia" dugc ding trong Hién Phap
1992 cia Viét cong 1a " Cong Hoa Xa Hoi Chu Nghia Viét nam
(CHXHCN)". Chiing dugc tim thay ngay trong dau dé Chuong I va
tai cac diéu khoan nhu 1, 2, 5, 14 v.v. D6 1a chua ké dén tinh than
ciia n6 duoc ghi nhan trong Ché d6 Kinh Té X& Ho6i Chi Nghia
(Chuong II), Van Hoa Gidao duc (Chuong III), Bao V& Ché Do
(Chuong IV) khi VC néi vé Bao vé T6 Qudc Xa Hoi Cha Nghia, va
cac Chuong no6i vé To Chirc cac co quan cong quyén. Tinh than 4y
déu duoc phéan anh r6 va co ché cua Hién Phap dugc thiét lap dé dat
muc ti€u ciia Chu Nghia nay.
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Dang 1a ké thi hanh hay thuc hién nhiing gi dugc qui dinh trong
chu thuyét dy. Dé lam nhiém vy nay, Pang cong san 1a ké lam ra cac
chinh séch theo dudi muc dich cua Xa Hoi Chu nghia va ciing lai la
ké thyc thi. Do d6, Chii nghia xa hoi va Pang cong san 1a hai phan
ctia mot thyc thé. Trong bbi canh nay, c6 diéu 4 Hién phap hay khong
cung khong co gi thay d01 vé vai tro cia Dang trong viéc lanh dao
quéc gia, nhat 1a bang : nam tron quyén hanh qudc gia trong tay minh.
Céc co quan cong quyén trd thanh cong cu cua dang hay noi khac di
12 mét t6 chirc ngoai vi ctia dang.

Nhu vay, Dang van con hién dién, nghia la van cai tri voi ca
gudng may hanh chinh, quan doi va cong an khéng 16 dé dan 4p dan
chung nhén danh lut phap. Chung tiép tuc thao tung chinh truong,
muu toan va truc loi cho nhom ké ca cudp doat tai san quoc gia, cudp
doat tai san cua dan ching, dung gudéng may chinh quyén dé khung
bd, dan ap, boc 16t gidi bi tri cho nhom minh va ching van duoc Hién
phap va luét phap bao v¢.

Tom lai, Cong san qudc té rat khon ngoan. Ho dé& phong trudc
cac chbéng dbi, nén da thiét 1ap nhiing bao dam kép cho Pang. Hiy bo
bao dam cai ng, ho con co cai kia.

Vén dé chinh ¢ déy 1a phai giai thé ché do: huy bo Xa hoi chu
nghia, giai thé Pang Cong San, to chuc lai gudng mdy cong quyén
theo thé ché dan chu ty do; cac dinh ché bao vé quyén va nghia vu
cong dan phai duoc thiét 1ap dé ngin ngira cic vi pham va duoc ap
dung theo cac tiéu chuan dugc qui dinh trong céc van kién v.v. do
Lién Hiép Qudc ban hanh.

Tém lai phai bii bo toan bo Hién Phap hién hiru. Sua d6i hay
chip va vun vit khong gitip ich gi cho dan toc. Co nhu vay, moi dem
lai tu do, dan chu, cong bang va hanh phic cho nhan dan Viét nam./.

Gs. Nguyén Van Canh
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* Gs. Mai Vin L& (giffa). Cyu T.Tuéng Vin Thanh Cao (trdi), cuvu SVLK
Nguyén Vin Tam (phdi) va Thién Y Nguyén Vin Thing(ding) ngd 13i
chao mirng céc gido su va cdc cyu SVLKSG trong da tiéc tién hoi ngd Ngd
Mua Xuan 2000 (11- 3-2000)

Tu trdi sang phdi: CSVLK Qué& Huong,Gs. Nguyé&n Vin Canh, Gs.Nguyén
Cao Hach va Phu Nhian , Gs. Nguyén Huy P4u va CSVLK Tudng Quy.
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THAM LUAN:

=B Hai mwoi nam cai
t0 kinh té va luat
§ phap & Viét Nam
Ls.Ta Vin Tai

(Bai tham lugn bang tiéng Anh ciia
ludt sw Tag Vian Tai trinh bay trudc
Hpi dong Quan hé Ngoai giao -
Council on Foreign Relations - tgi
New York City ngay 21 thang 3 nam
2006. Bin tiéng Viét do ong Ngé Vin
Ban so thdo va Iudt sw Ta Vin Tai
hiéu dinh.)

Loi dan

Ngay 21 thang 3 nam 2006, ¢ New York, tai Council on Foreign
Relations, mét dién dan hang dau vé cdc van dé ngoai giao ciia My,
ludt sw Ta Vin Tai, nguyén gido sw cic Pai hoc Ludt va Truong Quoc
gia Hanh chanh Viét Nam truoc 1975 va nguyén giang su/nhdn vién
nghién ciru truong Dai hoc Ludt Harvard, da trinh bay mot cai nhin
16ng quan vé cdc cdi to kinh té va lugt phap tai Viét Nam trong 20
ndam qua, trong mét ban hdi thio gom c6 Gido s Jerome Cohen ciia
Pai hoc Ludt New York la chu toa, voi hai thuyét trinh vién khac la
Giao sw Brian Quinn, Pai hoc Ludt Stanford, va Gidao su Mark Sidel,
Pai hoc Ludt lowa.

Sau buéi thio lugn nay tai New York vao thang 3. 2006,
cdc thay doi trong thing 4 nam 2006 cia Pai hdi Pang Cong
san Viét Nam chimg t6 Pang chira chdp nhdn mét tién trinh dan
chu ngay trong hang ngii dang vién, du nhiéu nguwoi Viét Nam
thudc nhiéu giai tang xd hoi khac nhau, dic biét nhiéu vién
chikc cao cdp da vé huu (trong dé c6 cuu Thi twéng Vé Vin
Kiét) dd kéu goi dan chii hod trén bdo chi: con s6 vmg cik vién
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vao Ban Chdp hanh Trung wong dwoc dé cir va giGi thiéu cho
Pai héi chdp thudn bau vio ngday 24 thing 4. 2006 chi hon
nhdn s6 can dwge bau chirng 10%. Diéu dé cho thdy ngay trong
Dang chuwa co canh tranh thuc su trong mot cugc bau cir dich
thwe; nhitng nguwoi sé lam Tong Bi thw, Thii twéng Chinh phi,
Chu tich Quéc hoi da dwoc Bo Chinh tri hay Ban T6 chirc
Trung wong quyét dinh triede va duwoc tiét 16 cho bdo gidi, 1o
rang Pdng khéng quan tam dén tién trinh hién dinh la nhitng
chike vu nay phdi dwoc bdu lén trong mot phién hop Quoc héi,
cudc bau dé chwa xay ra ma két qua da dinh san. Nhung trao
lww dan chu trong long dan toc Viét Nam tai quoc noi cung nhu
hai ngoai khong ai ngan can néi, nhw da thdy ré qua sw xudt
hién gan day cia nhitng nhém nguoi can dam trong nwée, nhat
la trong gioi tré, ding lén duwa ra nhitng tuyén ngon va tap hop
lai d@é doi tir do ngon lugn, nhan quyén noi chung, va dan chu
cho cd dén téc - ma nguoi Viét hdi ngoai ciing da biéu dwong
sw ung ho.

Riéng vé cai 16 ludt phdp dé thoa man cdac doi hoi vé phdp tri
(theo dung cdc tiéu chuan ludt thuwong mai quoc té) cua Hoa Ky trong
dién tién thi hanh Thod wéc Thwong mai My-Viét, va cua cac hoi vién
ciia T6 chire Thirong mai Thé gidi (WTO) trong dién trinh dam phan
da phuong, thi Viét Nam da co gang toi da -nhw liét ké trong bai
thuyét trinh nay - dé vieot nhiéu khé khan, va c6 1é Viét Nam sé sém
6 dwoc quy ché thwong mai binh thuong (normal trade relations) voi
Hoa Ky, va sé duwoc Pai hoi Pong WTO chap nhdn cho gia nhdp vao
ddu thang 11.2006.

Bai tham ludn dwdi ddy tém lwoc nhiéu cdi cach khdc nhau cung
v6i boi canh ¢ Viét Nam ciing nhw nhitng nhdn xét phé binh dé cong
hién cho déc gia, trong nudc ciing nhuw hai ngoai, hay quéc té.

kosk sk sk ok sk ok sk ok
Bao Phdp ludt va Poi song (Houston) 14 t bao dau tién da gidi
thiéu bai cta Gido su Ta Van Tai dén doc gid va Hoi Ai hiru Luat
khoa Sai Gon va tit ca cac cuu sinh vién Luat khoa Viét Nam. Dic
san Luat khoa 2007 man phép dang tai lai bai thuyét trinh nay dé rong
duong du luén.

% sk sk ok %
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Hom nay, hién dién trudc quy vi 1a mot doi ngii nhiing vi
chuyén gia gioi ma t6i di may min dugc gip trong sinh hoat nghé
nghiép ké tir khi t6i dén My nhu mot ngudi ti nan sau bién ¢b 1975.

Thtr nhat, t6i duoc gap Gido su Brian Quinn nhiéu nim trude
day, khi 6ng dang theo hoc tai Pai hoc Harvard trong nhém cac sinh
vién hau dai hoc tir Viét Nam sang, sau khi chinh phu My bd cAm van
nim 1994. GS Brian cing v6i nhom nay da tro lai Viét Nam dé lam
viéc trong mot tap thé, ma lic do chung t6i goi dua 1a nhém Harvard
mafia, tya nhu nhom Berkeley mafia ¢ Indonesia gém cac sinh vién
tir Pai hoc Berkeley, California. Toi dugc nghe nhiéu vé cac cong
viéc Ong lam tai Viét Nam va coi 6ng 1a mot nhan chiing dang tin cay
vé cac cai cach kinh té va luat phap ¢ Viét Nam.

Tiép theo 1a Gido su Mark Sidel, nguoi ma t6i da co dip cung
tham gia trong Hoi nghi Viét My Thuong nién cua Vién Aspen
Institute, nam 1993 hop tai Hawaii, dé ban ludn tim cach thao bé cAm
van va binh thuong hoa quan hé¢ Viét My, ma mot bién phap 1a gui
mot dién van cho Tong thong Clinton. Téi ¢ trong phai doan My, va
t61 bién luan rang trong dién tién thyc hién cac cudc cai cach kinh té
va ludt phap trong thoi ky D6i méi tai Viet Nam, néu ngudi My bo
cam van va tr¢ lai Viét Nam nhu nhimg nguoi hd trg cho nhitng bién
phap cai t6, xdy dung trudng hoc, bénh vién, nng cao mic song
ngudi dan v.v... thi ho s& ¢ thé chién thing trong hoa binh va c6 thé
quén di chién tranh Viét Nam va cac hoi chung di kém vi ho da gop
phan dé ngudi Viét Nam thuc hién dwoc nhitng 1y twong duge H6 Chi
Minh long trong phat biéu trong “Tuyén ngdén Doc 14p” nim 1945, ma
nhiéu doan d3 trich tir “Tuyén ngén Doc lap” cua Hoa Ky, nhu: “Moi
ngudi sinh ra déu binh ding. Tao hod da ban cho ho nhimng quyen
khong the bi tude bo, trong d6 co quyén sdng, quyen tu do va quyén
muu ciu hanh phuc”. Sau d6, Thir truong Ngoai giao Viét Nam Lé
Mai da lén phat biéu no6i rang ong cam kich vi vira roi ¢6 nguoi da
dat dung trong tam van de Mark Sidel va toi da chimg kién nhing cb
gang chung nay dé bo cim van (Tong thong Clinton da tuyén b bién
phap nay vai thang sau d6 trong nim 1994) va tién t6i binh thuong
hoa bang giao Viét My vao nam sau, 1995, nhiing diéu d6 da giup rat
nhiéu cho viéc cai t6 kinh té va luat phap tai Viét Nam.

Nguoi thtr ba 1a Gido su Jerome Cohen, nguoi da giup to6i, mot
tri thirc di cur 15 van, thing tién nghé nghiép ké tir khi chan wdt chan
rao dén My nam 1975. Ong d4 phat khoi hai du 4n nghién ctru 16n cia
t6i vé luat phap Viét Nam tai Trung tdm Nghién ctru Luat phap Dong
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A cta Pai hoc Luat Harvard ma 6ng sang lap tur dau thap nién 1960
va da phat trién tot dep. Nam 1990, ong moi t6i cing ong viét quyén
sach dau tién vé Luat dau tu & Viét Nam, tdp sach mong nhung la
quyén du tién tai thé gidi Tay phuong vé khoi du cai td luat phap &
Viét Nam trong thoi ky D6i méi bat dau tir 1986. Tap sach da bi vuot
qua boi sy phat trién luat phap nhanh dén chéong mat & Viét Nam,
nhung toi thiét nghi GS Cohen, chuyén vién 16i lac vé luat phap
Trung Quoc c6 thé dong mot vai trd quan trong trong cong cudc lién
tuc cai to ludt phap & Viét Nam, boi vi néu 6ng dén Viét Nam va
tuyén bd: “Pay la cach nguoi Trung Quéc dang lam trong lanh vuc
ludt phap”, t6i tin chic nhiéu vién chire co thim quyen cua Viét Nam
s& rat chu tim nghe, vi Viét Nam van thuong bit chude dan anh 16n
cong san Trung Qudc. Thi du, Trung Qubc bit dau chinh sach Mo
ctra (Open Door) thi Viét Nam theo sau v6i D6i méi (Renovation),
Trung Qudc cho phép dang vién lam kinh té tu nhén thi lién sau d6
Viét Nam ciing lam nhu vay. Téi c¢6 dua voi GS Cohen 1a néu ong
dén Viét Nam dé thuyét trinh vé nhitng cai to kinh té va luat phap &
Trung Québc, thi ciing giéng nhu 6ng mang theo mot cai giy 16n & sau
lung, nhu Tong thdng Theodore Roosevelt vy, vi mdi 1oi ong noi rat
c6 trong lugng, du ong c6 ndi rat nho nhe di ching nita dé théi thuc
ci to.

Dé bd tac vao phan trinh bay ciia GS Quinn va Sidel, va trong
khi ch¢ doi sy thao ludn cua Gido su chu toa Jerome Cohen, t6i mudn
thém nhitng nhan xét trong 4 phan sau vé nhiing cai t6 kinh té va luat
phap & Viét Nam sau D6i méi tir 1986:

1. Nhirng cai to6 & Viét Nam dién ra cham chap vi thiéu “mot
Ping Tiéu Binh Viét Nam” trong dam linh tu gia ca 16p cii, ho
chi mién cudng cai cach khi kinh té Viét Nam gin nhw pha san
vao dau thap nién 1980.

Trong 10 ndm hdi ha tién 1én chu nghia xa hoi tir 1975 dén 1985,
tat ca cac lanh dao cua Viét Nam luc do, nhimg ngudi ca doi da du
tranh cho chu nghia Mac-L¢, luén trimg phat néng né nhimg d6i thu
ctia ho va ludn theo tap thé 1anh dao, déu cham chap trong cic quyét
dinh theo phwong thirc dong thuan hodc thoa hiép, va vi thé, nhu
Quinn ndi, ho rat cuc theo du01 sang kién d6i méi cua dan ching
trong cac thi nghiém “x¢ rao” cua dan. Viét Nam khong c6 mét Dang
Tiéu Binh, mét ngudi lanh dao vuot troi, dé dat khoat quyet dinh thay
dbi chinh sach va tuyén bd: “Meéo tring hay méo den déu tot, mién bat
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diege chudt” hodac “Lam gidu la vinh quang”. Mai dén khi cac 1anh
dao nhan thic duoc mdi hiém nguy, nhu mét trong s6 ho 1a Trudong
Chinh n6i: “Péi méi hay la chét”, thi Pai hoi Dang nim 1986 méi
thira nhan céc sai 1am va quyét dinh Pdi méi. Vao lac do, tinh trang
bi quéc té c6 1ap va khé khan kinh té nhu nan lam phat dén 700% va
ngan quy bi tham thing ning né, di dwoc coi la nghiém trong, theo su
danh gia cia ngudi cuc ky bao thu 1a Lé Ptc Tho (nguoi ddi tac voi
Kissinger trong Hoi nghi Paris 1973), trong tap chi Cdng sdn. Nam
1987, to nhat biao Nhdn ddn di quy trach cho linh dao vé& sy tap
quyén hanh chanh thiéu kha nang.

Mot khi cac cai t kinh t& dwoc chap nhan, cac 1anh dao dd nhén
thirc duoc phai cai to luat phap song hanh véi cai to kinh té, dé ngan
chin cac dang vién cap dudi 1am tri tré tién trinh cai to.

Tuy vay, vi linh dao mién cudng cai t6, nén ciing c6 nhiéu chao
dao. Nam 1989, sau khi hé théng cong san ¢ Lién X6 va cac nudc
Poéng Au sup dd cung véi cudc khung hoang ¢ Thién An Mén bén
Trung Quéc, Tong Bi thu Nguyen Vaén Linh da canh cao bao chi dimg
viét cac bai x4 luan 1am mat niém tin vao bang va Chinh phu hoac de
cap dén dan chu da nguyén. Trong khi mot sé 1anh dao nhu Uy vién
B6 Chinh tri Tran Xuan Béch c¢b v& cho viée céi troi song hanh ca
chinh tri 1an kinh t&, thi nhitng ngudi bao thii trong Dang di lo ling la
cai t6 kinh té c6 thé 1am x6i mon uy tin doc quyén lanh dao cua Pang,
nén ho di cAm Cau lac bd Khang chién hoat dong. Nhung roi nam
1991, khi Pai hoi PBang lan thir 7 dién ra, thi Lé Dtuc Tho mat. Sau
chuyén tham Lién X6, Nguyén Vin Linh va D3 Muoi nhan thic duoc
1a s& khong thé nhan dugc su giup d nao tir phia Pang Cong san
Lién X6 vi chinh ban than Lién X6 ciing dang gip nhiéu khé khan.
B6 Chinh tri tai phdi tri (6 thanh vién gia nua vé huu) theo chiéu
huéng thuédn lgi cho nhitng ngudi co6 dau oc cai td (V0 Van Kiét,
Phan Vin Khai, V& Tran Chi), tuy rang van chi 1a cai t6 kinh té ma
khong c6 da nguyén chinh tri.

Nhung c6 nhiéu loi ich kinh té do chinh sach Poi moi tir 1986
dén nay, nhu sb thu do xuit cang da gia tang tur viée xuat khau dau
thd, néng san va sau ndy, ca cac san phim k¥ nghé ra thé giéi bén
ngoai; dac biét 1a thi truong My sau khi Thoa uéc Thuong mai song
phuong My-Viét dugc ky két. Khong con cé thé di nguoc lai chinh
sach cai td kinh té theo dinh hudng thi truong nita. M4t phu ta cua
6ng Vo Tran Chi, Uy vién Bo Chinh tri, dd néi voi t6i khi tam sy
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trong mot bira an: “Ong Tai nay, Viét Nam khong con céng san nita
dau”. Khi dang vién cdng san ¢ Viét Nam dugc phép kinh doanh tu
nhan nhu bén Trung Qudc va trd thanh chu sé hitu cta cc cong cu
san xudt 16n, thi chu thuyét Mac-Lé d hay s& ménh mét & Viét Nam.
Ngay ca thai do ciia nha cam quyén Viét Nam d6i v6i kicu bao hai
ngoai, trudce kia von bi coi nhu doi quan bai tran hodc thanh phﬁn di
diém, ma c6, thi nay cang ngay cang hoa hodn hon: ché d6 goi ngudi
Viét hai ngoai 1a “Khic rudt ngoai ngan dam”, boi vi ho dong gop
hang nam tur 3 dén 4 ty My kim qua dau tu hoic gm vé cho than nhan,
trong khi tong san luong qudc gia cua Viét Nam chi khoang 12 ty My
kim.

2. Khéi ddu, muc dich chii yéu cua cai cach kinh té 1a nham dap
irng doi héi cia nhirng dbi tac quoc té hau gia ting vién trg phat
trién ciia cac chinh phu, diu tw truc tlep tir nwéc ngoai va giao
dich ngoal thuong. Do do6 Viét Nam san sang chap nhén cac trg
giip quoc | té vé luat phap tir moi phia, dé tir d6 xay dung mot nen
phap tri cin cho phat trlen kinh té va giao dich thwong mai qudc
té trong thoi dai toan ciu hoa.

Néu cac muc dich vira noi trong tiéu dé trén 1a cac muc dich
chinh cua cai cach kinh té thi Viét Nam phai t6 cho thé giéi bén ngoai
rang day la dat nudc co phap tri - Rule of Law (hay it ra 1a cai tri bang
luat phép - Rule by Law) chir khong phai la dugc cai tri doc doan.

Hién phap 1992 ghi rd: Pang hoat dong trong khuon kho cua
Hién phap va 1a mét lyc lugng ldnh dao nha nude va x3 hoi (khong
con 1a “luc lugng duy nhét 1anh dao xa hoi” nhu trude day). Hién
phap bao dam cac dau tu ngoai qudc khong bi quéc hiru hoa.

Dao ludt dau tién khich 1¢ dau tw ngoai quoc dwoc ban hanh
nam 1987.

Sau do, noi rong ra, vé phuong dién ludt quéc té 13n luat quéc
no6i, ché do mudn chimg t6 13 c6 mot nén phap tri: mic du nghi quyét
ctia Pang van 1a ngudn gdc cua chinh sach va luat 1¢ (nghi quyét dan
téi ludt 1€), ton chi moi cua giai doan nay 1a van ban lap phéap cua
Quéc hoi (ludt) hay cua Uy ban Thuong vu Quédc hoi (phap 1énh) va
nhiing van ban thi hanh cua hanh phap (nghi dinh cia Thu tuéng hay
cac B truong, hay thong tu cua chinh quyén trung wong hay cac tinh)
1a cac nhén t6 can ban cta cac doi méi kinh té.

Céc truong luit méi duoc xdy dung thém véi sb sinh vién ghi
danh déng gip muoi 1an va vai tro cta luat su co nhiéu y nghia hon,
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ddng thoi cac thAm phan va nhan vién cong t6 duoc dao tao chuyén
nghiép hon.

D3 ¢ tién trién phan nao trong viéc di tir quan niém coi luat 1a
phuong tién, tirc 1a “cai tri bﬁng luat”, t&i quan niém phap tri, tc
phap luat ngy tri trén moi ngudi. Luat 16 duoc soan ddy du hon trong
nhiéu lanh vuc: luat hién phap, luat hanh chanh (thi du: ludt bao chi,
luat vé& nghé luat su), luat dan su (bo ludt 1995) va ludt gia dinh
(1986), b luat t tung dan sy (1989, tu chinh gin ddy), bd ludt hinh
su (1985), bo luat tb tung hinh sy (1988, tu chinh 2004), bd luat
thwong mai, cac luat kinh t& va tai chanh (luat cong ty, thué khoa,
ngan hang, bao hiém, pha san), luat dit dai (1987, tu chinh 1993), bo
lugt lao dong (1994), luat ngoai thuong (xuat nhap khau, luat hang
hai, hbi doai), luat dau tu (tong quat vé dau tu, luat diu hoa va khi
dbt, khoang san, danh ca, 1am san, hang khong). Lanh vuc kinh té d6i
ngoai 1 phan quan trong dic biét trong chwong trinh cai t6 luat phap.
Ciing vi nhiing cai t6 nay, Ngan hang Thé gioi da khen ngoi Viét
Nam lam mau hon Trung Quéc. Ban dich ctia hau hét luat 18 vé dau tu
va ngoai thuong duoc mot cong ty luat cia Uc thuc hién gém 7 bd
sach do s, du 1am cho mot nguodi nhin thdy chong mit, chua noi chi
dén doc chiing.

Viée cai to ludt phap nay duoc sy trg gitip cua nhiéu co quan da
qudc gia chuyén vé trg gitp phap luét, hodc cac chinh phu ngoai qubc
hay cic t6 chic da phuong. Muc dich chung cua cac nudc song
phuong tai tro, nhu Thuy bién, Pan Mach, Canada, Phéap (mét hoat
dong 1a 1ap “Ngodi nha Luat /Maison de Droit” tai Truong Luat Ha
Noi, hy vong Viét Nam trd lai voi hé théng luat cua Phap), Uc, Nhat
(it hon nudc khac), My (bat dau it, nhung nay 1a qudc gia tai tro nhiéu
sau Thoa udc Thuong mai My-Viét - xem dudi day) 1a : ¢d v& quan
hé ngoai thuong va dau tu vao nén kinh té thi truong méi mé tai Viét
Nam, va tang cuong tinh chuyén nghiép cua céc luét su Viét Nam qua
viéc huén luyén k§ ning nghé luat, ddng thoi tranh cac dé tai chinh
tri nhay cam nhu nhan quyén, dan chu - voi hy vong 1a chinh phi
nude minh s& ¢6 nhiéu anh hudng hon ¢ Viét Nam. Bén canh d6 con
nhiéu chuong trinh cia cac quy tang lap (foundations) cua tu nhan tir
My (Asia, Ford), cac dai hoc (Harvard véi Chuong trinh Viét Nam vé
kinh té, British Columbia, State University of New York/Buffalo), va
cac tO chirc phi chinh phu (nhu US-Vietnam Trade Council). Tuy
nhién chinh phu Viét Nam thich cac chuong trinh da quéc gia nhu
Chuong trinh Phét trién Lién Hiép Qudc (UN Development Program -
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UNDP) (c6 chuong trinh “Cuing ¢6 kha ning luat phap cua Viét Nam”
- hoach dinh mot khung canh phép ludt cho phat trién, huan luyén luat
su va cac vién chirc lo vé luat, ho ¢d van cho chinh quyén vé soan
thdao vin ban luat va 1ap hé théng thong tin va huin luyén ca sinh
vién), Ngan hang Thé gidi (cai cach ludt s¢ hiru tai san, luat thuong
mai, luat tai chanh, dau tu ngoai quoc va giai quyét tranh chap) va
Ngén hang Phat trién A chau (c6 phan hoa xi nghiép quoc doanh, tu
nghiép v€ ludt cho cac luat su), vi mang tinh trung 1ap vé chinh tri
hon. Mgt vién chirc ciia UNDP cho biét: “Viét Nam khong tiép nhan
nhirg quan niém ap dit tir bén ngoai. Van dé s& hoan toan bé tic néu
Pang Cong san bi chi trich vé nhan quyén”. Tat ca cac hoc gia, luat
su, vién chirc ciia Viét Nam déu phan khang lai anh huéng qua manh
ctia bat luan hé thong ludt phap nao. Ho theo chu truong tong hop,
hoc hoi tir moi phia.

Gan day, v6i viée ky két Thoa wdc Thuong mai song phuong
M§-Viét (TUTM) va nhiing chuan bi ctia Viét Nam dé gia nhap To
chtrc Thuong mai Thé giéi (World Trade Organization / WTO), di ¢
nhidu nd luc - qua chuong trinh STARR (Support for Trade
Acceleration Project) vdi sy trg giup tai chinh manh mé tr nam 2001
clia co quan vién trg My USAID - dé giup chuong trinh cai to luat
phap cua Viét Nam dugc cap nhat theo kip doi hoi ciia Thoa udc
Thuong mai song phuong va viéc gia nhap WTO. Chuong trinh
STARR d@ hoat dong va s& tiép tuc trong 4 linh vuc sau:

1. Yém tro dé phat trién cac quy pham luit phap (45 luat va
nghi dinh) nhim t&i phaép tri va cai t6 kinh té (qua cac 10i binh chi tiét
va cac hoi nghi va budi tap huan). GOm céc viéc nhu: huin luyén cac
vién chirc chinh quyén va cac doanh gia dé hiéu rd cac chuan muc va
doi hoi cia TUTM va WTO, tap hudn cac thAm phan va vién chirc toa
an dé ho hiéu cac doi hoi cia TUTM vé bao vé quyén s& hitu tri tué
va giai quyét cac tranh tung; ting cudng tinh minh bach bing viéc
cong bd luat 1& dung thoi diém va thuong xuyén hon trén Céng bdo,
ké ca Cong bdo dién tir; bd tac cho t6 tung dan sy dé ngin chan kip
thoi cac vi pham quyén s& hitu tri tué€; tao sy binh déng trong hé
théng tai chinh cho nhitng ngan hang c6 vén dau tu nudc ngoai
100%; ci mé hon va thi hanh an ciia hé thong trong tai thuong mai;
kich thich canh tranh qua luat canh tranh mdi; hinh thanh luat chéng
béan pha gia theo tiéu chudn cua WTO; cai t6 luat vé khé udc, tai san,
va cac giao dich c6 bao dam cAm thé trong cac b luat dan sy va luat
thuwong mai; ting cudng luat vé quyén sd hiru tri tué trong bo luat dan
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su béng mot dao luat méi cho phu hop voi cac hi€p dinh quéc té, va
mot diéu huéng dan moéi trong bo luat t6 tung dan sy; duyét xét lai
luat thué quan.

Ké hoach cho nam 2006: duyét xét lai toan b cac luat vé dau
tu va vé xi nghiép (cong ty) bang viéc trién khai ludt dau tu chung va
luat doanh nghiép thong nhat, d& cho cac xi nghiép tu nhan, quic
doanh va ngoai qudc c6 co hoi dong déu, theo nhu doi hoi cua
TUTM, cung nhu thay thé ché do chuyén quyen cap gidy phép kinh
doanh bing ché do ding ky dé dang; phat trién mot bo ludt moi vé thi
hanh 4n vin; mot su sira d6i 16n lao vé lut khiéu nai va tb cao (khang
c4o cac quyét dinh hanh chanh 1én céc toa an doc 14p, ri cac tod an tu
phap) tri liéu hoan tit vao giita nam 2007, nhu 1a sy cai tién quan
trong theo ton chi phap tri, dap tmg doi hoi vé “quyén khang cao”
theo doi hoi cia TUTM va WTO; ngoai ra lam mdt luat méi vé chiing
khoan va chuyén nhuong ki thuat.

2. H) tro cho 123 budi hdi thio va tip huin cho 9800 vién
chire chinh quyén, chanh an, cac 1anh dao doanh nghiép, dé diy manh
mot cai cach ludt phap nao do, hay xdy dung kha nang thi hanh mot
cai cach, hay gitup dan chung hiéu biét cac van dé dat ra boi TUTM va
WTO.

3. Gilip xuét ban va phan phdi trén toan linh tho Viét Nam
hon 43.500 ban tai liéu tham khao khac nhau.

4. Gitip 77 vién chirc cao cAp tham dy 19 khoa du hanh nghién
cuiru.

Tuy véi cac b gang néu trén, cling nhu VO’l s6 thu ngoai thuong
gia ting va sd ¢d phan cta cac xi nghiép quoc doanh 16n ban duoc
trén thi truong thé gidi ciing ting, va sau hét Viét Nam duoc su ung
ho rong rai ctua cic nudc Tay phuong, nhung Viét Nam van bi tri
hodn viéc gia nhap WTO c6 thé dén cubi 2006, vi thuong thuyét véi
M¥ c6 tinh quyét dinh va sau khi dai dién thuong mai My thim Viét
Nam vao trung tudn thiang 6 nim 2006, Viét Nam con phai trai qua
cac cudc biéu quyét tai Quc hoi My dé duge hudng qui ché thuong
mai binh thudong vinh vién, va nhét 1a phai két thuc cac dam phan da
phuong véi cac hoi vién khac trong WTO. Vu kién ban pha gia ca ba
sa va tom cho ta thly M§ c6 théi choi bai poker véi Viét Nam: Viét
Nam cang thing du ngoai thuong véi My, thi thanh phan bao vé mau
dich My cang tim cach chéng lai Viét Nam, do dé giai phap duy nhét
cho Viét Nam 1a ¢ ging gia nhap WTO. Can luu ¥ 1a viéc gia nhap
WTO khong tuy thudc vao quy ché thuong mai binh thuong véi My.
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Néu dung cach nhin tong quan xét toan thé cong cudc cai té luat
phép, ca luat trong twong quan doi ngoai lan luat vé cac van d¢ ndi
bd, chung ta thiy ludn ludn c6 cach biét giira luat 18 trén gidy to va
lut trong doi song thyc té. Ba Ngd B4 Thanh, mt dan biéuQuédc hoi,
c6 mét thoi gian bi that sung, da ndi mdt cach mia mai: “Do la rung
luat hay ludt rung?” .

Tinh trang ludt ring co phdi vi tham nhiing va sw khong muon
thi hanh ludt phdp hay khong?

boi khi, vai nguoi yém thé qui trach sy khong thi hanh luét 1¢
cho nhirng nha soan lut ¢d y viét chung mot cach mo hd va thiéu
chinh xéac dé ho c6 thé ludn lach, thoat ra khoi cac cam két khi muén.
Vi du nhu gid vo vi pham céac qui dinh cta thanh pho d€ bai bo viéc
dic nhuong cho Singapore mot khu dat t6t va thay vao d6 mot 16 dat
¢ xa hon.

Nhung c6 1€ nguyén nhan quan trong hon vé vi thé mong
manh cta nén phap tri la sy tham nhiing lan tran, nhu Gido su
Quinn da dé cap, diéu d6 lam ngudi ta bi quan vé trlen vong
duoc d6i xir vo tu va cong bang tai Viét Nam, khi phai tiép xuc
v6i cac gioi chirc hanh chanh va dic biét khi phai ddi dau voi
tod 4n va vién kiém sat. Vién kiém sat 1a co quan bi nguoi dan
ghét va co 14ap nhat va duoc coi 1a thanh phan tham nhiing. Hién
tai, tod an c6 tinh tu tri va dugc t6 chuc thanh ba cdp thim
quyén dé bao dam viéc xir an céng minh va ky ludng (xir so
tham, roi toa khang céo s& xur lai ca vé su kién va luat ap dung
va sau hét, Toa an T4i cao s& tai thAm chung quyet) du vay, toa
an van bi coi 1a chua dii cong bang va con thiéu vo tu, vi thiéu
su doc 1ap, ly do la vi cac quan toa chi duoc bd nhiém cho
nhiém ky 5 nam (thay vi sudt doi), vi vay ho dé bi lung lac do
SQ mat chue va s¢ be noi com, va van giir théi quen “thinh thi
an”, xin y kién cta to Pang mdi khi xir 4n, ma 6ng Quinn ciing
da nhan xét. Nhung nguyén nhan dang so nhit giy ra thiéu vO
tu khi xir an 12 tham nhiing va héi 16. Ngay ca mot ludt su xuat
séc, nguoi lanh dao trong s6 400 luat su tham dy 16p tap huén
tai Ha Noi nam 2004, nguoi da thay mat 400 nguoi tom lugc
cac doi hoi cua céac luat su dé chinh quyén nhan cai td, va khién
toi phuc vi Iy do do, nhung nghe tin tirc nguoi ta néi thi sau nay
ong cling nhan héi 16. Mot vi du khac vé tham nhting 1a vu cua
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mot Téng thanh tra Nha nudc (thang 2/2006), 6ng d nhan hoi
16 dé giam hay xo0a an cho cac vién chirc thudc ky nghé dau hoa,
ho da lam gidy to gia mao dé an cip vat liéu xay dung va tién
bac trong mdt cong trinh tai Cang Thi Vai.

Co 1&g lo au nhiéu Vé tham nhiing/hdi 16 nén BY Chinh tri da ra
hai nghi quyét dé cal_ t6 luat phap. Nghi quyét 48-NG/TU ngay 18
thang 10 nam 2005 vé Chién lugc Cai t6 Tu phap tir nay dén 2020,
nham cai tién cong tac, khic phuc nhitng thiéu sot vé phdm chét, dao
dtc cling nhu tinh chuyén nghiép. Nghi quyét 49-NG/TU vé Chién
lugc Xay dung va Hoan chinh Hé thng Luét phap Viét Nam dén nim
2010 1a phat trién hé thong tu phap trong sach, viing chéc, dan chu,
nghiém ngat va phuc vu nhan dan - thong qua nhitng chinh sach phu
hop vé6i kinh té thi truong, bio dam tinh dan chu, trong sang, ton
trong nhan quyén, ciing nhu qua sy huan luyén mot 16p can bd nganh
tu phap hoi da cac tiéu chuén cao vé chinh tri, phém chét, dao duc,
chuyén nghiép, va kinh nghiém, dong thoi khuyén khich nhan dan té
cao tham nhiing.

3. Phap tri 13 mgt nén ting cin ban cho mdt xa hdi viin minh va
cong bing ma Viét Nam mudn dat dén qua phwong chim ciia
minh. Muc dich cao hon tiép theo la tén trong nhan quyén trong
hé théng luat phap.

Trong Bach thw ngiy 19 thang 8 nam 2005 vé “Thanh tich Béo
vé va Phat huy Nhan quyén ¢ Viét Nam” cua B Ngoai giao Viét
Nam - phat hanh nhan dip 60 ndm ky ni€ém Cach mang thang Tam -
chinh quyén d 1ap lai ban “Tuyén ngdén Poc lap” duge HO Chi Minh
doc nam 1945 trong d6 6ng da vién dan va long trong tuyén b mot
cau ndi tiéng trong ban “Tuyén ngén Doc 1ap” cua Hoa Ky: “Moi
nguwoi sinh ra déu binh ding. Tao hod dd ban cho ho quyén song,
quyén tw do va quyén muu cau hanh phiic”.

Bach thw d& cap dén nhimg vin ban qubc t& ma Viét Nam da ky
két, nhu “Hién chuong Lién Hiép Quéc ban “Tuyén ngén Nhan
quyén” (1976) va hai hiép dinh quéc té vé cac quyen chinh tri, dan sy,
va cac quyeén kinh te xd hoi va van hoa (1982), r6i tai khang dinh su
ton trong nhan quyen va ton trong m01 con nguoi vbn 1a tam diém cua
moi chinh sach va nhiing co ging tdi da ctia chinh quyén Viét Nam,
trong viéc ¢ vo nhan quyén thong qua: (a) cai thién khong ngumg hé
théng luat phap, va (b) nang cao diéu kién kinh té va xa hoi.
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Nhimg tiéu chuin nhan quyen ma Viét Nam chip nhén trong hé
thong phap 1y gom cd cac quyén trong cac van kién sau day:

- Céc van ban qudc té dé cip o trén va cac vin ban qudc té vé toi diét
chung (1981), loai bo ky thi chung toc (1981), khong ap dung thoi
tiéu cho cac toi ac chién tranh chdng nhan loai (1981), loai bo va
trimg phat su phan biét chung toc (1981), ky thi nir gidi (1982), quyén
cua tré em (1990).

- Pidu 50 va chuong V (cac diéu 49-82) cia Hién phap Viét Nam
nam 1992

- B¢ luat hinh sy, bo luat t tung hinh sy, cac ludt 1€ vé trai cai tao
(1961) va vé chi dinh cu trii (1997)

- Cac luat veé ton giao (Phap 1&€nh 2005), xuét ban, bao chi, cong doan
lao dong, bau ctr qudc hoi, hoi df)ng tinh va xa.

Trong Bach thw c6 nodi rang Viét Nam “da va dang t1ep tuc xay
dung” mét hé thong luat phap bao dam day du nhan quyén, trong do
c¢6 Hién phap gdm ca mot chuwong noéi vé nhan quyén va nhitng luat 1é
khac (c6 dén 13.000 van ban luat phap cac loai tir 1986 dén nay, gém
c6 40 bo luat va luat, hon 120 phap 1énh, gﬁn 850 nghi dinh cta chinh
phu, va 3000 van ban 1ap qui cua cac bd; riéng nadm 2004 da co 13
dao luat va 8 phap 1énh).

Bach thu duy€t xét lai cac thanh tich Viét Nam thuc hién nhén
quyén trong nhiéu lanh vuc khac nhau, tuong ty nhu bdo cao hang
nim cta Bo Ngoai giao My vé tinh trang nhan quyén trong cic quoc
gia trén thé gioi.

Sau day 1a cac loai nhan quyén ma Bach thu khéng dinh
vé cac thanh tich tot dep Viét Nam dat dugc, trong s6 d6 ching
ta c6 thé bac bo mot s6 vdi cac su kién trai voi sy tuyén bb cua
chinh quyén:

1. Béo dam quyén chinh tri va dan sy: bau cr va tranh cir, tham gia
didu hanh dat nudc va xa hoi, tw do ngdn ludn, bao chi va thong tin, ty
do hoi hop va lap hoi, binh dang gilta cac sdc tdc, quyén sdng, co
nhan phdm, quyén toan ven than the quyén tu do di lai va cu trd.

2. Bao dam thi hanh cac quyén kinh té, van hoa, xa hoi: quyén
duoc phat trién kinh té va cai thién muc séng, quyén y té va x hoi.

3. Bao dam quyen cho phu nfi, tré em; bao v¢ gia dinh, nguoi gia va
nguoi tan tat (gdm ca nhitng nan nhan chit doc mau da cam trong
chién tranh Viét Nam).
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Viét Nam ciing dong ¥ hop tac véi cac td chirc qubc té vé nhan
quyén dya trén can ban binh dang, khong can thiép ndi bd cua nhau
va ton trong 1an nhau. Tudng ciing nén dé cap dén Thoa udc voi My
vé van d tu do ton giao, trong d6 Viét Nam hua sé déy manh ty do
cho moi ton gido, ké ca cac gido hoi Tin lanh.

Trong khi thira nhan tinh toan cau (phd quat) cia nhin quyén,
thi Bach thw van noi t6i su han ché 1a tinh phd quat phai dung hoa voi
cac dic thu chinh tri, kinh té, van hoa cua Viét Nam va khong quéc
gia ndo c6 quyén ap dit mot miu muyc chinh tri, kinh té va xa hoi dbi
v6i nude khac, hodc dung nhan quyén nhu coéng cu dé can thiép vao
viée ndi bd nudce khac, hay ding ap luc chinh tri hodc quéan doi dé ap
dat 1én nguoi khac.

Trong 1y luan nay va trong su lo au vé can thiép cia ngoai
bang, ta thdy tu tudng cua nhiéu chinh tri gia A chau nhu Ly Quang
Digu, cyu Thu tudng Singapore, va Mabhatir, cyu Thu tuéng M3 Lai;
ho da bop méo lich st va coi thuong chinh dan toc ho khi khudce tur
cho chinh dan toc cta ho su hudng thy day da nhan quyén. Dbi voi
Viét Nam, trong quyén sach cta chiang t6i: The Vietnamese Tradition
of Human Rights (Truyén thng nhan quyén Viét Nam), Univ. of
California/Berkeley, 1988, da minh chimg 3 rét la tai Viét Nam, ngay
trong ché d6 quan chu, du khong c6 dan chu nhung nhan quyén duoc
ton trong & muc d kha cao. Nam 1993 tai Hoi nghi cia Hoc vién
Aspen giita hai phai doan My va Viét Nam thao luan vé viéc bo cim
van, c6 Sidney Jones cua Human Right Watch da cho 6ng Lé Mai,
Thir trudng ngoai giao Viét Nam, xem quyén sach d6 va hoi “Liéu
chinh quyén Viét Nam van con ton trong nhitng truyén thdng tbt dep
d6 khong?”, thi ong Lé Mai 3 moi ngay c6 Jones dén tham Viét Nam
dé du hanh diéu tra sy kién va thoi gian sau do, khi di dy Hoi nghi
Qudc té v& Nhan quyén, 6ng Lé Mai tuyén bd: “Viét Nam dén Vienna
[noi Hoi nghi hop] véi quyét tim cta nhan dan va chinh quyén Viét
Nam dé cao chinh nghia nhan quyén”.

Ban Bach thir 2005 hinh nhu biéu 16 nhiéu lo du v& su can thiép
clia ngoai qudc vao Viét Nam bang chiéu bai nhan quyén. Nhung Dai
st My tai Viét Nam da canh cdo nhitng ngudi Viét Nam tai My la
khong ai dugc 1am bat cir hanh dong bat hop phap nao & Viét Nam vi
chinh pha My khéng c6 chia khod dé mo cira nha ti tai Viét Nam.

4. C6 cai to luat phap cho c6 dan chu khong?

Chung ta c6 thé dinh nghia mot nén dan chu dich thuc 12 mot ché

d6 trong d6: (1) Chii quyén t6i thugng trong tay nhan dan, ho co thé
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thay ddi cép lanh dao cao nhét cia dat nudc thong qua nhitng cudc
bau ctr dich thyc dinh ky, trong d6 c6 sy canh tranh thyuc sy bang tu
do ngodn luén va bao chi, gitra cdc l'mg vién va cac nhom xa hdi, va
gitta nhimg y twong khac nhau vé viéc didu hanh dét nuéc; (2) Chinh
quyén phai c¢6 gidi han, chir khong phai 1a mot ché do cai tri doc doan
hay toan tri, giéi han trong y nghia thir nhat 1a phai c6 phap tri va sy
ton trong cac quyén can ban ctia con nguoi, cac quyén do dugc bao vé
bdi mot nén tu phap doc 1ap; chinh quyén gidi han trong nghia thi
hai, 1a phai c6 sy phan 1ap giita cdc nganh cia chinh quyén dé phong
ngira tinh trang mot nganh chinh quyén tré thanh vira 1a cau thu da
bong vira 1a trong tai thdi coi trén vii dai chinh tri.

banh gia ché d6 hién hiru cua Viét Nam, ta phéi noi 1a chua co
mot nén dan chi: Nguoi dan chwa c6 thé thay d6i cAp lanh dao cao
nhat qua bau cur trung thuc, Vi cac ung vién duoc Dang Cong san
chon lya trude, hodc truc tiép hodc thong qua Mit tran T qudc;
ngoai ra sy canh tranh rat gidi han hodc khong c6, du dudi hinh thirc
tur do ngon ludn hodc bao chi hay cac van dong bau cir. Tai Viét Nam
chua ¢6 nhat bao hoac bao dinh ky ctia tu nhan, tat ca déu duoc diéu
hanh béi cac co quan ciia Pang va nha nudc. Di véi viée bau cir vao
cac chte vu chinh quyén, liéu c6 thé tin vao 1ap ludn ma ché d6 c6 thé
dua ra 1a Viét nam c6 mot ché do dan chu, boi vi Quéc hoi chi don
thuan chon ung vién cho cac chirc vu chu tich Quéc hoi, Thu tuong,
Chu tich Toa an Tdi cao v.v., thu tuc nay tuong ty va binh thudng
nhu sy chon lya cac tmg vién Tong théng hodc Pho Tong thong trong
cac dai hoi Pang Cong hoa hodc Pang Dan chu tai My dé ra tranh cu,
va cac ung vién niay van phai duoc bau boi cac dai biéu nhan dan
trong Quéc hoi Viét Nam. Nhung dé tra 10 1ap luan ay, c6 thé noi 1a
phan tich cho k¥, ta thdy 1a vi khong c6 cac ung vién ngoai Dang
Cong san vao cac chtic vu cao cap ay, va quan trong hon nira, khong
cho phép sy canh tranh thue sy cho mét vai Gmg ctr vién dgc 1ap tranh
cur vao Quoc hoi (phan 16n ho bi Mat tran T qubc loai bo trong cac
giai doan tién bau cir - - ngay trong cap dia phuong hay don vi), cho
nén cac cudc bau ctr vin 1a do doc dang kiém soat, nhu ham nghia
trong cau “Pang cir dan bau”, va chua c6 dan chu thuc su.

Tuy nhién ching ta pha1 nhan thirc 1a dan chu doi hoi cac diéu
kién tién quyét vé cac lanh vuc kinh té va xa hoi: muc sdng tdi thiéu
de dan c6 dugc phuong tién sinh song phai chang va moét trinh do hoc
van du dé biét suy nghi cdc van d& chung, thi mgi tham gia c6 y nghia
vao cac cudc bau cir; ngoai ra ngudi dan phai c6 mot dong thuan tdi
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thiéu vé cac van dé co ban cia dat nudc (néu khong, s& xay ra noi
chién va khong c6 dan chi). Nude Cong hoa X3 hoi Chui nghia Viét
Nam di xay dip cac diéu kién tién quyét cia dan chii nay. Ciing c6
co1 troi phﬁn nao, va chép nhan cho cac nhém xa hdi ddc 1ap hoat
dong, nhu cac t6 chic kinh té hodc xd hoi phi chinh phu. Nhiing
nhom nay d b tic cho cac thiéu hut cong tac ciia nha nudc. Thoat
dau chinh phu mudn kiém soét ho, nhung sau d6, luat nam 1992
khuyén khich ho, dic biét ddi vai cac to chirc khoa hoc va ky thuat.

Trong bd luat dan sy nam 1995, cac to chirc xd hoi nay duoc
thira nhan nhu nhitng ca thé hodc chi thé phap luat, do d6 lam dé
dang hon viéc cac td chirc vay tién ngan hang va viéc bao vé tai san
ca nhan cua hoi vién, tai san ay dugc luat phap tach biét khoi tai san
cua td chre. Hang tram to chirc nhu vay duoc thanh 1dp, d6 la nén
mong cho dan chu, twong ty nhu vai tro cua cac to chire thién nguyén
& My, nhu Alexis de Tocqueville trong quyén sach ndi danh
Democracy in America (Dan chu tai My) da nhan xét. Hién c6 mot dy
théo ludt vé céc t6 chirc thién nguyén, chi tiét hod céc dicu ctia bo luat
dan su, dé dang ky va hop phap hoa cac t6 chirc thién nguyén, du ring
chinh phu van mué6n han ché sy thanh 1ap cac t6 chirc méi, va doi hoi
céc to chirc phai bao cao céac hoat dong cua ho cho nha nudc.

Nhung gan day, c6 1& mot ludng gié méi dan chu dang théi vao
Viét Nam: nhitng doi hoi dan chi cia nhitng nguoi tranh dau doi
nhan quyén va dan chu trong quin ching va nhitng 10i kéu goi cua
mot s6 dang vién hay nhan vién chinh quyén cao cap da vé huu. Thi
du nhu 6ng V6 Van Kiét da viét mot s6 bai bao kéu 201 bau ctr dan
chu trong Pang va ca tung mot s thanh vién cua cp lanh dao mién
Nam trudc day 1a ai qudc. C6 nhiéu tap hop tranh déu cho dan chu da
xudt hién cong khai tai Viét Nam. Ngudi anh 16n coa Viét Nam a
Trung Qudc, c6 Thu tuéng On Gia Bao di tuyén bd tai Pai hoc
Harvard thang 12 nam 2003 1a muyc dich t6i hau ciia Trung Qudc can
nhim t6i 1a dan chu, vi su ton trong quyén tu do ciia nhan dan dé theo
dudi hanh phic da dwa dén két qua 1a kinh té phon vinh cta Trung
Qudc va ong ta cam két 1a dan dan cho nhan dén Trung Quéc ¢ day
du dan chu - diéu d6 can nhiéu nim dé trinh do gido duc duoc nang
cao hon. Viét Nam c6 18 s& quan tim dén bai hoc nay tai Trung Qudc.

Gs. Ta Van Tai
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BONG THOT GIAN:

Gs.Vii Quoc Thong gdn huy chuong cho Tan tién si Hoang X. Hdo- Gs.
Ta Vdn Tai va Gs. Ton That Thi¢ntrong hoi dong chdam thi. ngdy xua tai
Truong Ludt Sdi Gon va ngdy nay khi dén tham du Hpi Ngo Mia Xuin
2002 Cyu Sinh Vién Ludt Khoa tai Houston (Hinh dwéi hang ngdi): Phu
nhin Ls. Lién, Ls. Nhung, Gs. Tai, Gs. Mai Vin L&, Phu nhin CSVLK Lé
va Ls. Nguy&n Van Quy ngdi quay lung (hang diing): Ls.Lién, cic CSVLK
Quat, Triét, Lé, Ls.Hai, Ls. Hi€u, LS. Linh. Thién Y va Trin Hao.
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THAM LUAN: R
GHI CHU VE PUC LY
CUA NGUOI LUAT SU !

Ls.Trin Thanh Hi¢p
Thursday, September 07, 2006

LTS. Ludt su Trdan Thanh Hiép, nguyén ludt su Toa Thugng Thiam Sai Gon,
mot nha hoat dong chinh tri ndi tiéng cuong truc tiv thoi Dé Nhdt dén Pé
Nhi Viét Nam Cong Hoa. Hién nghi huu tqi Paris, Phdp Qudc, song vin
hdng say trong cdc hoat dong tranh ddu cho tu do, ddn chii va nhdn quyén
tqi Viet Nam, du nay da & do tuédi 80. Pdc san ludt khoa 2007 hdn hanh
gidi thidu bai viét dudi ddy ciia ludt su Tran Thanh Hiép

Tai sao lai phai wu tién dit van dé “dtc 1y khi ban vé viéc hanh
nghé cua ngudi ludt su? Tai vi dirc 1y 1a thir lam cho nghé luat su
khac biét v6i cac nghé khac. Vay duc 1y 1a gi? Nguoi luat su Viét
Nam hién nay theo durc Iy nao? Néu dit van dé dtc 1y v6i ngudi luat
su thi co phai dit thém nhimg van dé gi khac nira khong va sé co
nhimg anh huong gi téi quan niém nghé nghi€p ctia nguoi ludt su? Do
1a miy trong nhiéu cau hoi can dugc néu lén dé giai dap.

Duéi day 1a mot sé ¥ kién so luge vé dtc 1y cia ngudi ludt su
n6i chung, tir d6 c6 thé ludn ra dic 1y ciia ngudi ludt su Viét Nam. Dé
tién viée trinh bay, nhing y kién nay s& duoc ghi chép thanh hai phan.
Phan I s& mang twa dé Puc 1y cua nguoi ludt su trén binh dién khai
niém. Phan II s& c6 tén goi Duc 1y cua ngudi luat su trong thuc té xi
hoi.

I. PUC LY CUA NGUOI LUAT SU TREN BiNH DIEN
KHAI NIEM

Mudn c6 mot y niém ro rét vé dirc Iy ctia nguoi luat su thi trudce
hét khong thé khong khao sat nhiing ngir nghia cua thuat ngit nay.
Tiép theo con phai tim hiéu qua trinh bién d6i ciia né. Va sau cing
nhéc lai lich st cua dirc Iy ctia nguoi luat su ¢ Viét Nam. Do 1a ba
diém cua ndi dung phan I.

1. Cac ngir nghia cua twr duc ly:
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Chit dirc 1y 1a tiéng han viét ding dé dich chir déontologie cua
Phap, Deontology cua Anh va deontologie cua Dirc v.v... Vay phai
quy chleu vao cac ngudn gbc cua chir nay dé duyét xét mot so dinh
nghia vé chit duc 1y. Dué6i diy s& ban vé 3 ngudn gbc Viét, Han va
Phap cua chir duc ly.

a. Nguén goc tiéng Viét:

That ra tiéng Viét khong c6 sin danh tir 6n dinh dé dbi dich cac
chir deontologie, deontology cua Phap, Duc va Anh. Chir duc 1y la
mot sang ché chi c6 tinh wde 18 dé c6 diém tua ma gidi thidu ndi dung
cua cac khai niém déontologie ctia phuong Tay.Tai sao lai chon chir
duc 1y trong khi c6 thé ding tam cac chit nhu luan 1y, dao 1y, dao durc,
nghia vu luan v.v...? Vi chit dtrc 1y twong ddi chinh xac hon ca. Luan
1y thi rong qua vi luan 1y ding chung cho toan bo doi sdng con ngudi,
khéong chi riéng cho nghé nghiép. Dao 1y, dao dirc (chit nay dong
nghia véi chit lun 1Y) cling qua rong, d6 1a chua ké dao c6 ham nghia
& ngodi con nguoi, trai lai dc 14 mot pham hanh ndm & ngay trong
con nguoi. Con nghia vy ludn thi lai qua hep khong bao quat duoc
mit tinh thin luan 1y can phai c6 trong cic nghia vu. Noi tom lai,
dung chir duc 1y d& muon ngit nghia ciia chit dic véi nguyén nghia
tiéng han, gop lai v6i chir Iy dé dién ta ndi dung khai niém phuong
Tay vé déontologie.

b. Nguén géc Hén ciia chi dirc ly:

Trong cac tir dién tiéng Han khong c6 chit duc 1y vi cac tir dién
nay dich déontologie 1a nghia vu luan. Vay tai sao lai dung chii han
duc 1y? Trude khi giai dap, xin dwogc nhdn manh hai diéu. Piéu thir
nhét, chit dic Iy khong phai 1a tiéng Han ma 1a tiéng Han-Viét. Nhiéu
nguoi c¢6 thanh kién sai 1am ring tiéng han viét khong phai 1a tiéng
Viét. Nhung néu noi 1a tiéng han viét thi ngudi Han dau c6 hiéu duoc
n6 nhu nguodi Viét van hiéu. Thiét twong dd dén luc phai coi tiéng
han-viét 1a mot bd phan bd sung cua tiéng Viét, 1a tiéng Han da duoc
viét hoa. Chinh thanh kién sai 1am noi trén da dan toi mot sai 1am
khac 1a phai thay thé mot cach may moc duong nhién tir han viét bang
tur tleng Viét, noi 1a dé cho dai ching d& hiéu hay gian tiép to ra “yéu
nu6e”. Nhung ciing ding quén rang khoang 60% tir vyng tleng Viét
1a tiéng han-viét. Sy that, “d& hiéu hon” khong han tai vi la tleng Viét
ma 1a vi nghia tir tiéng Viét don gian hon, néu khong muon noi da
dugc don gian hoa. Ta hiy lay mdt thi du. Nha cam quyen Ha Noi co
¥y khong dung tir han viét nhan quyén ma di ding tu tiéng Viét quyen
con ngudi. Noi 1a tiéng Viét nhung tir nay c6 ba chir thi mot chir van
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1a han-viét, chir quyén. C4i hai it ai nhin thdy 13 bé tir nhan quyén dé
chi ding cum tir quyén con nguoi 1a di lam nghéo hin di néi dung
cua cym tr nay. That vay, véi tir nhan quyén thi c6 nhidu co so dé
hiéu nhan quyén la gi. Khi quy chiéu tu tuéng Nhan Nghia cua
Khéng Tir s& c¢6 rat nhiéu diéu dé ban. Nhung khi noi quyén con
nguoi thi tr con nguoi chi goi cho ta mot hinh anh cu thé thoi, khong
thé dao sau tu tuorng vé nhan quyén dugc, trir phi lai quay sang luén
ban vé chit “quyén” va chit “nhan”. Tuc l1a clng van phai mat cong
nghién ctru thi méi hiéu dugc het thé nao 1a quyén con _nguol. Diéu
thir hai, theo cac nha Trung qudc hoc, tiéng Han 1a tha tleng xuét phat
tir hinh v& cu thé, tiéng dung nét chir ghi lai hinh v& dé biéu dat. Noi
cach khac, chr Han véi co chu cua nod, 13 thtr tiéng dua ngudi doc di
thang ngay vao diéu mudn biéu dat ma khong phai thong qua trung
gian mot khai niém nhu trong trueong hop chit & phuong Tay. Vi vay,
dé nam bét dugc ndi dung mot tir ciia phuong Tay thi khong thé hoan
toan trong cdy vao chit Han ma phai thong qua chit han, rdi quy chiéu
vao chinh ndi dung chit phuong Tay ay. D6 chinh 1a truong hop chit
dac ly

Theo phép chiét ty nghia 1a tim thanh t6 ctia mot chit ma hiéu
nghia no thi chir dirc, & trén gdm c6 bd xich phia bén trai 1a budc
chan di, chi duong di, chi phuong hudng. B xich hop lai véi chir truc
& trén va bén phai 1a hinh dang con mit nhin thing, biéu thi hanh
dong di tim su chinh tryc. O dudi véi chit tam, nghia la ctr theo long
minh ngay thing ma 1am, ma nghi. Vay la két hop cac tuong hinh dé
hoi ¥ thanh chir dirc co nghia goc 1a di theo duong dao dirc rdi tir do
thém cho no nhiéu nghia phu khac nira. Trong Kinh Dich co cau
Quan tir tién dirc tu ‘nghiép nghia la nguoi quan tw rén luyén vé pham
hanh va tu dudng vé nghé nghiép. Khi ta néi duc ly cia nguoi luat su
va mubn biét thé nao 1 phdm hanh ctia nguoi luat su va ngudi luat sur
phai tu dudng dé hanh nghé nhu thé nao thi phai quy chiéu vao chir
déontologie cia phuong Tay.

Con chir ly thi ¢6 bd ngoc c6 nghia la dudng vén trong da quy,
th gb trong cdy hop véi chir Iy chi 4m thanh. Tim ra ly 1& glong nhu
tim dudng van, tim thd gd. Ngoc chi nghia, Ly chi am, nghia goc cuia
1y 1a mai gilia ngoc cho thanh dep.

N6i tém lai, muon chir dic 1y 13 dé c6 phuong tién chuyén cho
ndi dung khai niém déontologie, vi nhu ding thuyén dé qua séng,
dung be dua sang bo bén kia, ndi theo ngdn ngilt nha Phat.
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(Hinh v& cua tu dién “Tim vé c6i ngudn chit Han”, Ly Lac Nghi va
Jim Waters, nxb Thé gidi, Ha Noi, 1998)

c. Nguén géc Phdp ciia nghia chit dirc Iy theo chir
déontologie:

Chir dirc Iy duoc dung dé dich cac chir tiéng Phap déontologie,
tiéng Anh deontology, tiéng Puc deontologie, tiéng Y deontologia
vv... O day, vi ly do tu ligu, chi co thé ban nhiéu vé chir déontologie
cia Phap ma thoi. Trong han ché ‘nay, xin ban vé 3 nghia cia chit
tiéng Phap déontologie la nghia gbc, nghia tong quat va nghia riéng
biét lién quan t&i nghé ludt sw. Theo mot tw dién bach khoa vé ly
thuyét luat hoc thi mot nguoi Anh, Jeremy Bentham (Bién Tham) da
dat ra chir deontology va lay chit ndy lam tya dé cho cuén sach
Deontology 6ng ta xuat ban nim 1834. Theo Bentham thi deontology
1a khoa hoc vé nhitng gi duoc coi la thich hop dang lam va phai lam.
Nghia gdc nay ngdy nay khong con thong dung nita. Va do hién
tugng truot nghia, ndi dung cua chit déontologie da chuyén dich theo
mot huéng méi 1a dia hat ky luat trong cic nghé nghiép. Nhu
déontologie cua y si doan, cua luat su doan v.v... tic la chit nay mang
mot ngit nghia téng quat chung cho nhiéu nghé nghiép khac nhau.
Ngit nghia d6 c6 mot mau sé chung cé thé dién dat nhu sau: “toan bd
nhing nghia vu ma mot c4 nhan hanh nghé phai tuan thi trong khuén
khé tap thé nghé nghiép ciia minh”. Vay hai mau chdt cua ngir nghia
nay la “nghia vu” va “nghé nghiép”.

Can noi thém ri'mg vi dtic Iy dya vao hai cot tru nghia vu va
nghé nghi¢p nén déc tinh cua no la, mét mat, nd rat thyuc tién va, mat
khac, n6 khong nhét thiét phai phan anh cac quy pham cua luat quéc
gia vi quoc gia khong truc tiép chi phdi cac hoat dong nghe nghiép. it
hay nhiéu, cac quy pham cua dic 1y déu mang dau an cta nhimng

“phuong hoi” ngay xua va nghiép doan ngay nay. Va nhét I con co
anh huong ciia tac phong “phép vua thua 1& lang” nita. Vi c6 nhiéu
nghé nghiép khac nhau nén mdi nghé, mdi nganh déu c6 dirc 1y khac
nhau. Puc 1y cua y si doan khong thé gidng nhu duc 1y cia luit su
doan. No phai tuy thudc vao sy hoat dong thuc té cua mdi nghé chua
ké c6 nhing truong hop trong d6 mot nghé can to ra phai doc lap doi
v6i Nha nude. O day chir dirc Iy mang mot ngir nghia riéng biét, hep
hon nghia tong quat va phai di doi v6i tén goi ctia nghé nghiép, thi du
dic 1y ctia nghé luat su. Va no 1a nghia th ba ciia chir dirc 1y khi chir
nay di kém véi chir luat su.
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2. Qua trinh bién d6i ciia dirc Iy clia nguoi luit su:

Su that, khong phai ¢ vao thoi diém bay gio ngudi ludt su méi
xuét hién. Thoi xua ciing di c6 bong dang nguoi luat su. Nhung néu
can cr vao lich st luat su doan cua nudc Phap thi 1920 méi 1a nam
ma nguoi luat su hién dai ra doi. Trudc do, tuy danh xung luat su da
c6 roi nhung tén goi nay chi 1a mot danh hiéu thoi. Ai di dau bang cir
nhén ludt khoa ma c6 tuyén thé déu co thé dugc goi 1a luat su du
khong thyc su hanh nghe lugt su. Nhung trong moi truong hop, luat
su dudi thoi Trung ¢6 ¢ nu6e Phap la ngudi trd tai hung bién dé 1ay
tiéng khong phai dé kiém sdng. Nguoi ta coi lut su nhu mot nghé si,
cdi khong doi tién thu lao, cdi vi cong 1y. Cubi thé ky 18, hoat dong
luat su da bi cugc Cach mang 1789 bai bé nhung dau thé ky 19 dé ché
Napoléon dd phuc hdi lai sinh hoat nay, tuy rang Napoléon chang ua
gi cac ludt su ma ong mudn cit ludi! Mai hon mot thé ky sau, thang 6
nam 1920, mdt nghi dinh mdi dugc ban hanh dé chinh thirc héa hoat
dong luat su nhu mot nghé nghiép. Chi c6 nhitng nguoi nao hanh
nghé mdi dugc mang danh hiéu luat su ma thoi.

Nhimng bién chuyén néi trén da tryc tiép anh hudng téi dic 1y
ctia nguoi luat su. Trong nhitng giai doan déu, dirc 1y nay chi gdm co
nhitng tuc 1€ khong thanh van. Luat su phai la nguoi bado v¢ ¢6 nhi va
qua phu. Luat su phai thuc sy doc lap ddi voi cuong quyén. Ludt su
phai khong biét so hadi dé con dam bénh vuc 1& phai bang moi gia
v.v... Hinh anh cta nguoi luét su & Phap thoi can dai 1a mt ngudi ma
nghé nghiép phai dwa toi danh du chtr khong phai toi gidu sang phu
quy. Luat sw dam coi ré nhitng hanh vi tryc loi, phan 16n khong kho
nhoc va khong cong phu, dé tan hién cho mot nghé nghiép dan t6i
danh dy cho nhing ai dat duoc thanh cong. RS rang 1a mot duce ly day
mau sic quy toc, trong khi Cach mang 1789 da no ra dé xoa bo quy
tdc.

Nhung 1oi thi duc ly quy toc ay ciing d bi thoi gian lam hao
mon, néu khong mudn noéi 1am tiéu vong. Tir vai thép nién cubi cung
cua thé ky 20, duc 1y quy toc nay di duoc chuyén héa thanh duc ly
dich vu. Luat su nhitng nam 2000 la ngudi cung cép dich vu dé ddi
liy loi nhuan. Prc 1y dd khong con mang tinh tuc 18 nita va chuyén
sang mang hinh thirc thanh vin va nhim cén bang quyén loi va nghia
vu & moi mat. Tuy vay, ding voi 1dm tudng rang luat su bay gio da
bién thanh nhimg doanh nhan. Chirc ning xa hoi da budc ngudi luat
su phai co nhiing nét dic thi ciia mot nguoi vira thuc hién quyén bao
chira vira 12 biéu tugng cua quyén ty do bao chita. Mot xa hoi vang
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bong ludt su hay chi c6 nhitng luat su 1am cong cu cho chinh quyén 1a
mot x3d hoi trong d6 ngudi dan khong duoc hudng quyén bao chita dé
cong ly dugc bao dam. H¢ qua la luat su khong nhing phai tu dudng
cé thé ‘ma con phai t6 chirc tap thé. Puc ly 1a toan bd nhiing quy pham
lam nén tang ddng thoi ciing 1a nhimg con dé giir vitng cho nép song
vira ca thé vira tp thé nay khong bi tran ngap. Khi nhan loai budc
qua ngudng cira cua thién nién ky thir ba thi quyén bao chita da duoc
chinh thirc c6ng nhan va luat hoa dé nang 1én hang mot nhan quyén
phé quat trén khap thé giéi. Puc 1y cua ngudi luat su chinh 1a thir gi
gitip cho ngudi luat su lam tron dugce chirc nang xa hdi nguodi hanh su
va bao vé quyén bao chita nay. Puc 1y cua ludt su 1a ngon cd bao
chita. Trong phan II s& di sau thém vao mit thuc tién cia dirc 1y ciia
nguoi luat su.
3. Lich sir dirc ly ciia nguoi luat swr ¢ Viét Nam:

Nghé luat su da dugce du nhap vao Viét Nam tir thé ky trudce khi
Viét Nam con ¢ trong vong Phap thudc. Néu & mau qudc nam 1920
nguoi luat su méi chinh thice xuét hién thi & Viét Nam khong thé c6
bong dang nguoi luat su sém hon thoi diém nay dwgc. L& ty nhién
khoi dau phai ¢ mién Nam, ving dit trong d6 phap luat ciia nudc
Phép duogc truc tiép 4p dung. Nhitng ndm 30 d3 lac dac c6 nhiing
ngudi luat su Viét Nam hanh nghé tai mién Nam. Va dwong nhién
duc 1y cta nguoi luat su Viét Nam hanh nghé tai Viét Nam 1a duc 1y
ciia ngudi luat su hanh nghé & tai nuéc Phap, du ¢ Saigon hay &
Hanoi.

Sau cudc dé nhi thé chién, ngudi Phap tré lai mot sé thanh phd
& Viét Nam, thi mot hinh thtrc luat su doan hon hop Phéap Viét da hoat
dong bén canh nhiing toa an hon hop Phap Viét, trén co s& Thoa hiép
van hoa 1949 ky két giita Phap va Viét Nam. Sau Hiép dinh Genéve
1954, tai mién Nam, di dugc thanh 1ap hai luat su doan hoan toan
Viét Nam, mot & Hué, mot ¢ Saigon. V& ca hai mat, ca thé cling nhu
tap thé, duc 1y cia ngudi luat su Viét Nam chiu anh hudng séu rong
cua dirc ly cua nguoi ludt su Phap. Vi bién ¢6 1975, mién Nam mét
lam mét ludn ca doan thé luat su dau tién nay cia Viét Nam. Cho dén
khi bi bai bo, doan thé nay c6 mot duc 1y thanh vin va ngudi ta c6 thé
coi d6 nhu 1a dtrc 1y doi thir nhat ctia ngudi luat sy Viét Nam. Nhiing
nim gan day bén canh hé thong cic toa an nhan dan ¢ Viét Nam bong
dang nguoi luat su da lac dac tai xuat hién. Duong nhu mot van ban
phap 1y méi vé hoat dong ciia luat su dang o trong vong thai nghén.
Nguoi ta chd doi dé coi xem thé hé luat su méi niy sé chi cé nhiing
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nghia vu ludn ctia mot co quan 1am chirc ning bao chita theo phap ché
xa hoi chii nghia hay mot hé théng quy pham dirc 1y méi s& ra doi dé
mé dudng cho nhan quyén, dan cha chuyén hoa doc tai hoi nhap vao
van minh nhin quyén phd quat. Thach d6 nay dang duoc dit ra va
con phai doi tuong lai tra 1oi [1].

II. PUC LY CUA NGUOI LUAT SU TRONG THUC TE
XA HOI

Trong mdt tac pham nhiéu nguoi viét, ban vé nghiép vu cua luat
su - trong d6 ¢6 sau cyu Thu l1anh cia sau Luat su doan tai Phép la
ddng tac gia - xuit ban nam 2002 tai Paris, ngudi ta thiy c6 cau ndi
rang ludt su ngay nay “vira 1a mot ngudi moéi lai vira 13 mot nguoi
thira ké”. Nhan dinh nay tuy dé ban vé nguoi ludt su hién dang hoat
dong & Phap nhung ciing c6 thé ding dé hinh dung ngudi lut su Viét
Nam, hiéu theo nghia nhitng ngudi di hanh nghé trong nhitng Luat sur
doan trudc 1975 hay nhiing lut sw ma quy ché dang trong vong duoc
thiét 1ap trong tuwong lai. Nguoi luat su ndy da thira hudng hai di san
tinh than. Mot, cta lich sir sau thé ky hoat dong cua cac luat su trén
dat Phap va mot nura, cua hai ludt su doan trudc day & Hué va &
Saigon. Hai di san ay gop lai thanh mot truyén thong dé lai cho cac
thé hé sau. Truyen thong dé tiép ndi trong tinh than tién hoa nbi trudc,
mé sau (ke vang khai lai). Noi cach khac, nguoi luét su thudc thé hé
thr hai sap chao doi, voi quy ché méi dé hanh nghé & Viét Nam, c6
thé tim thay can cudc cua minh qua nhitng ngudi dong nghiép thudc
thé h¢ thir nhét, di nhién v6i nhitng d6i méi va bd sung do hoan canh
moi cua dat nudc mang lai. Can cude nay vira 1a mot biéu twong cia
ngon cd bao chira trong khai niém triru twong vé durc Iy luat su, vira la
su thé hién cu thé cua khai niém nay trong thyuc té xd hoi hién tai,
thyc té ctia nhimg quy pham chi phdi hoat dong nghé nghiép cia
ngudi luat su trong khudn kho phép ludt qudc gia. Bé day lich sir nay
1a mot chd dua cho nguoi luat su Viét Nam, trai qua cac thoi dai, co
du ban lanh lam tron chirc nang xa hdi cua minh.

Noi quy pham ¢ day la noi nhimg qui tic cua duc ly cua nguoi
luat su, dlen dat dudi hinh thure triru twong va tébng quat, mang tinh
nguyén tic, va c¢6 hiéu lyc cudng hanh. Dé ap dung, cdc quy pham
triru tugng nay da duoc thé hién thanh mot hé thong nghia vu cu thé
ma nguoi ludt su khi hanh nghé phai triét dé ton trong. TAt ca nhiing
nghia vu hop lai thanh cai ma ngudi ta goi 1a ky luat nghé nghiép.
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Khiém khuyét trong su t6n trong nghia vy, s& phai chju ché tai. Duéi
day s& ban so lugc vé ba loai nghia vu co ban xuat phat tir duc 1y ciia
nguoi luat su tng dung vao doi séng xa hoi. Do 1a nghia vu ddi véi
ban than, nghia vu dbi v6i tap thé nghé nghiép va nghia vu dbi véi
Nha nuéc. Trude khi di sdu vao ting loai nghia vy, xin nhan manh &
hai diém. Mot 12 nguoi ludt su phai ton trong nghia vu chiang nhiing
trong pham vi nghé nghiép ma con & ca ngoai doi song hang ngay, va,
trong mt pham vi nao do, ca khi khong con hanh nghé nira. Hai 1a sy
nghiém ngit nay 1a cai gid nguoi luat su phai tra dé doi ldy mot quyén
uy dac bi¢t chi nguodi ludt su médi co6 trong xa hoi, do la quyén tu do
bao chira.
1. Nghia vu d6i véi ban théan:

N6i nguoi luat su c6 nghia vu dbi voi ban than 1a mot diéu khién
cudng. That ra, khong c6 ban vin nao quy dinh ring ngudi lut su co
nhitng nghia vu d6i véi ban than. Nhung diéu lam cho dic 1y luat su
khac voi cac dtrc Iy khéc chinh 1a & chd d6. Mot mit, nhitng nghia vu
nay cta nguoi ludt su vira co tinh chét luan 1y lai vira c6 tinh cht
phép ly. Mit khac, nguoi ludt su ton trong nghia vu khong phai vi s¢
pham ky ludt ma vi ty minh muén rang budc minh thuc thi néi dung
nghia vy, dudi su thiic ddy cua danh du nghé nghiép.

C6 thé no6i nguoi ludt su quan tim nhiéu dén chuyén giir 1oi thé
hon 14 chuyén ky luat. Thi du ngudi luat su hanh nghé tai Phap thé
trude toa an rang “Toi xin thé thi hanh chirc vu ludt su cua toi trong
pham céch, theo lwong tdm, v6i tinh thin doc 14p, trung thuc va nhan
dao”. Loi thé nay di dit ra cho nguoi ludt su mot loat nghia vu vira
ludn 1y bao quat moi hanh vi trong cudc séng va nhu mot cyu Thu
lanh ludt su doan cta Phap da noéi, nhitng nghia vy khong thoi han.
Thém vao do6 noi qui cia luat su doan con doi hdi mdi thanh vién luat
su khi hanh nghé phai thyc hién mot sé pham hanh thiét yéu khac nhu
danh dy, trung thanh, khéo 1éo, nha nhan, chirng muec, té nhi, bat vu
loi, than 4i ddng nghiép, tan tim, chuyén chy, than trong va khéo cu
xtr. Rén luyén nhan cach nhu thé ciing vin chua dii, nguoi luat su con
phai khong ngimng bdi dudng tai ning. Mau ngudi luat su hung bién
duogc ghi khéc trong ky e tap thé tir thoi Hy Lap, La M vir probus
dicendi peritus (nghia 1a nguoi tir t& biét an noi) da khién cho nguoi
ludt su phai khong ngimg trau doi kién thirc chuyén mon. No6i tom lai,
dé 1anh trong trach ciia chirc ning bao chita, ngudi luat su khong thé
thiéu pham hanh tdt, tay nghé cao hay noéi cach khac, trong ban than
nguoi ludt su da dugce trang bi cai “dlic” cua mot bac trugng phu ma
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hanh v6 uy va tai hung bién 1a hai vii khi dugc van dung dé bao vé
cong ly.
2. Nghia vu dédi voi tap thé nghe nghiép:

Néu n6i rang ngudi ludt su can phai 1a mot sitc manh dé dong
vai tro “bao chita” trong xa hoi thi sttc manh nay chi c6 thé tim thay
noi tap thé nghé nghiép cia nhitng ngudi luat su. D6 1a bai hoc cua
lich sir nghé lut su trén thé gidi va nhit 13 & nudc Phap. Nhing
ngudi ludt su Viét Nam trude bién ¢ 1975 di thau hiéu dugc bai hoc
nay nén ho da tao duwoc mot uy thé tinh than du 1on dé tdn tai thuc sy
doc 1ap ddi véi chinh quyén Viét Nam Cong Hoa. Sau bién cb 1975,
mot cyu Thu lanh Luat su doan Saigon, Luét su Tran Vin Tuyén da
chét trong trai cai tao. Khong it luat su ctia hai Luat su doan Hué va
Saigon da bi giam gilt trong loai nha tu khong t€n nay, c6 nguoi toi
hoi thé cudi cung. Va lich st ludt su doan & Viét Nam di sang trang.
Hudng vé twong lai, kho c6 thé khong néu 1én nghi van rang nghé luat
su 0 Viét Nam c6 mot qua khir khong?

Vi bude 1ui cua thoi gian, bay gid ngudi ta dd c6 thé binh than
va khach quan nhin nhan rang nghé luat su & Viét Nam ra doi duoc
trén nira thé ky nay. Va nguoi luat su Viét Nam di xuét hién cung véi
tap thé nghé nghiép cua n6 1a Luat su doan. Puong nhién trong 16
gich giao tiép vin hoa (acculturation) nghé luat su & Viét Nam chiu
anh huong ciia Phap, nhung di chi dé tao ra mot mo hinh cua quyén
bao chita dugc thé ché hoa trong xa hoi Viét Nam.

Cum tir ludt su doan 1a tén goi dé dich chir tiéng Phap, barreau
hay chit tiéng Anh, bar. Trong cac toa an thoi xua & Phép va 6 Anh c6
mot khoang cach, duoc ngin ra bang rao can, giita chd ngdi clia cac
quan toa va chd dung danh riéng cho cac luat su. Do d6 chir barreau
hay bar d dugc dung dé goi tén cac tap thé nghé nghiép cua luit su.

O Phap, cac luat su, da dugc coi la thuc thu hay con dang tap su,
c6 tén trong danh biéu cac lut su hanh nghé trong quan hat ciia mot
Toa an So tham, hop lai thanh mét luat su doan tuc 1a tap thé duoc
cong nhan c6 phap nhan dé t6 chic cho cac luat su hoat dong nghé
nghiép. S6 liéu thong ké nam 2002 cho biét c6 tat ca 181 luat su doan
tai Phap. O mién Nam Viét Nam sau 1954, cac luat su da hanh nghé
trong khudn khé cua hai luat su doan dugc thanh lap trong quan hat
hai Toa Thugng Tham Hué va Saigon. Piéu dang néi 1a luat su doan
& mién Nam trude day la sy thé hién cua quyén tu tri cua tap thé luat
su d6i véi chinh quyén. Quyén ty tri nay la mot bao dam cho sy doc
1ap cua nguoi luat su dé hanh st quyén tu do bao chita. Di nhién tu tri



Ddc san Ludt khoa 2007

khong phai 14 hoan toan biét 1ap d6i véi chinh quyén, dung ngoai
phap luat quic gia, ma 1a quy ché trong d6 cac luat su ty minh quan
tri sinh hoat tap thé ctia minh khong c6 su can thiép cua chinh quyén.
Luat su doan duoc dat dudi quyén diéu khién cua mot Thu lanh va
mot Hoi dong Luat su do Pai hoi dong cac luat sw bau. Khi nghe thiy
tén goi Thu lanh, nguoi ta co thé lién tuong tGi hinh anh mét lanh tu
t6i cao co quyén sinh quyén sat dbi v6i cac dong nghiép. Nhung that
ra Thu lanh ludt su doan chi 1a mot nguoi ding dau trong nhing
ngudi binh dang (primus inter pares) dugc cac ddng nghiép suy ton dé
gilr chirc vu nay. Va quyén uy tinh than ctia Tha lanh lut su doan 1a
quyén uy ciia mot chirc vu khong phai cia mot ca nhén lanh tu. Va lai
Thu lnh theo quy ché luat s doan da thyc sy chia quyén diéu khién
tap thé voi Hoi déng Luat su. Phap tri, dan chu va doc 1ap 1a ba nét
dac thu cua sinh hoat trong luat su doan ¢ Viét Nam trudc day.

Ngudi luat sur ¢6 nhitng nghia vu gi ddi véi tap thé nghé nghiép
cua minh? Sy that nguoi luat su khdng bi rang budc boi mot nghia vu
phap 1y ddc biét nao dbi voi nguoi Thu lanh ciing nhu dbi véi Hoi
ddng Luat su ma chi co nhimg nghia vu thuc té xuét phat tir ndi qui
do chinh luat su doan théng qua. Va lai luat su doan chinh la moi
truong dé thyc hanh dic Iy cua nguoi luat su. Nhung cudc sdng tip
thé nay da tao ra nhimg nghia vu thyuc té xung quanh mot ¥ thuc tap
thé. nguoi lut su phai ty dong gin bo véi tap thé ctia minh, phai ciing
cb, phat trién va bao vé nd. Pé cho quyén ty do bao chira da thanh
mot dinh ché cua xa hoi c6 kha nang lam dbi trong voi chinh quyén
hau ngin can khong cho lam quyén xdm pham tu do, nhan pham cla
nguoi dan. Nhimg nghia vu cua nguoi luat su d6i voi tap thé nghé
nghiép ctia minh c6 thé tom lai trong bon chir “t6n trong ky luat”
trong tinh thin phap tri biét tuan thu nhitng quy pham do tap thé dat
ra, ¢6 su hd tro ciia y thirc van hoa nhan quyén, dan chu, con nguoi t
nguyén tu ché khong xam pham tdi ty do, cla cdi, nhan phém, sinh
mang cua dong loai.

3. Nghia vu ddi v6i nha nuére:

Nhén loai da bude qua ngudng cura thién nién ky thir ba mang
theo trong hanh trang quyén ty do bao chita da dugc lut qudc té thé
ché hoa thanh mot nhan quyén phd quat. Con gi6 cta thoi dai thdi dén
nhiéu noi giai phong luat su thoat khoi tinh trang phai chiu sy giam
ho cta chinh quyén. Nhu & Phap dudi thoi Hoang dé Napoléon, dau
thé ky 19, mudn dugc gia nhap luat su doan dé hanh nghé, nguoi luat
su di phai thé chiu tuén theo hién phap ctia dé ché, phai trung thanh
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v6i Hoang dé, khong duoc noi diéu gi, viét diéu gi trai nguoc voi luat
phap, trai nguoc véi thuan phong my tuc, ¢6 hai cho an ninh Qudc gia
va hoa binh cong cong. Loi thé ciia ngudi ludt sw Phap hién nay da
chi con c6 nhitng 10i cam két thiéng liéng giit vimg dirc 1y cua nguoi
luat su ma thoéi. ” Toi xin thé thi hanh churc vu ludt su cua toi trong
phém cach, theo Iuvong tdm, vai tinh than doc lap, trung thuc va nhéan
dao”.

Su thay d6i ndy mang ¥ nghia lich st danh ddu budc tién cua
loai ngudi trong cudc truong chinh tranh thii va hoan mi nhan quyén.
Su tu tri cta luat su doan ddi vai chinh quyén 12 mot chién théng con
ngudi di git hai duoc trong cudc trudng chinh dy. Ngudi ludt su cua
thoi dai van minh by gio da khong con phai thi hanh nghia vu lam
cong cu cho chinh quyén. Ngudi ludt su chi ¢6 nghia vu phai thuc thi
dtc 1y cua chinh nghé nghiép minh, di nhién trong khuén khé cua
phép ludt, nhung phai la phap luét dan chu khong phai la nhiing quy
pham phan dan chi, phi nhan quyén. Ty tri, Luat su doan khong tim
vi thé duong nhién dbi nghich voi chinh quyén, chi quan tim bé tri
cho minh ding dugc trong tu thé doc 1ap cua mét chiic nang phu ta co
y thirc cho cong 1y théng qua td chirc tw phap. Hai kich ban co thé xay
ra. Hodc nhimg quy pham cua lut su doan duoc hoi nhap vao trong
cac quy pham cia phap luat qudc gia va phap lut qudc gia ching
nhimg khong can thiép vao ndi by cua luat su doan ma con chap nhan
cho luat su doan c6 quyén lap quy trong pham vi nghé luat su. Nhu
véy, lut su doan vira c6 quyén tu tri lai vira co sy chinh théng phap
dinh. Hodc nhiing quy pham cua luat su doan khong hi nhap dugc
vao cac quy pham cua phap ludt qudc gia. Truong hop nay, luat su
doan c6 thé chi dimg trung 1ap d6i voi phap luat qudc gia hay ciing co
thé dit ra nhimg quy pham khong di theo chidu hudng cua quy pham
cua phap ludt quoc gia. Tinh trang khong binh thuong nay s¢ dat ra
nhleu van dé ma dé giai quyet phai tiy theo nhiéu yéu té khong con
nam trong khuon khd nghe nghiép clia nguoi ludt su nifa.

*THAY LOI KET LUAN

Kinh nghiém cubi doi ciia mot nguoi luat su da hanh nghé trong
16p luat su doi thir nhat & Viét Nam 1a nghé luat su can phai c6 dirc Iy
va nhimng truyén thong dirc 1y cua luat sw doan Viét Nam doi thir nhat
da 1a mot 1y twong séng cao dep cho ngudi lut su Viét Nam du nguoi
nay da chdm dut nghiép vu ctua minh hay van con dang hanh nghé
trén XU s6.

Ls.Tran Thanh Hi¢p
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[1] Tin trong mede cho biét mét dao ludt cé tén goi Ludt Ludt Suw vira
dugc thong qua theo chiéu huwéng nghé ludt sw ¢ Viét Nam hién gio la
mot nghe cung cdp dich vu phdp 1y - dudi su gidm hg cua chinh
quyén xd hoi chu nghia - khong phai la mot dinh ché biéu twong cho
quyén tir do bdo chita nhw truée nam 1975. Bdi trén da duwoc viét
truoc khi Ludt Ludt Sw ra doi. Trong mot dip khac, tac gid sé bé tic
bai viét nay véi nhitng phan tich, nhén dinh vé dao ludt méi dy.

Nguyén Cao Hdch va

Phu nhén trong Hji Ngo Miia

Xudn 2000 cyu sinh vién Ludt

Khoa Sai Gon tai Houston- hai
bén la

CSVLK Quynh Lan & Pham T.

Minh

CSVLK Thién Y Nguy&n Vin Thing, Trudng Ban TS Chitc Hoi Ngd Mua
Xuan 2000 cyu sinh vién Luit khoa Sai gon, chao mung Quy gido su va
céc cyu sinh vién luat khoa Saigon va than hitu
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CAM NGHI CUA Ls. TA VAN TAI
SAU KHI PQC BALI:

“Ghi chu vé due ly caa ngwoi luat sw”
Cua Ls. TranThanh Hiép

Thua Anh Chi Em Cau lac B6 Sinh Vién Luat Khoa Saigon:

Poc bai nay cia Luat su Tran Thanh Hiép, voi 16i van luu loat,
gian ¥ rd rét (mot wu diém 16n), noi dén van dé dirc 1y cua nghé luat
su ma chic anh Nguyen-Vu Van, khi gi cho Dlen ban CSVLKS,
mubén nhic moi ngudi nén tiép tyc truyén thong tét dep 4y, tu nhién
t6i nhé dén cai thoi sinh hoat tai Luat Su Poan Toa Thuong Tham
Saigon trude 1975: tuy toi ¢ trong mot van phong chuyén nhiéu hon
vé ¢b van dau tu va it bién hd cac vu hinh trudc toa, nhung doi khi
cling ra toa vé vu hinh, thi du bién hd cho Giam Ddc Chi Nhanh cua
Mitsubishi, va do d6 ciing c¢6 dip gip cac luat su dan anh nhu (hdi d6
goi 1a "Anh") Tran Van Tuyén, nguoi thu 1anh dan cha, than thién voi
moi ngudi, va Chi Nguyén Phude Dai,lic nao ciing vui tinh, dua gidn
ma lai rit duyén dang.

Trong hoai niém vé thoi vang son, nhiéu ky niém dep trudc
1975 d6, t6i xin gdp ¥ thém v6i Ludt su Tran Thanh Hiép vé twong lai
nghé luat su ¢ Viet Nam.

1) Quy ché luat su méi ban hanh & Viét Nam phai cong nhan cho
luat su moé van phong tu (private office), trai voi khuynh hudng xua,
1a tép trung vao cac van phong bao chira c6 sy giam h¢ cta chinh
quyeén. Dleu nay cho thiy Ia ludt su Viét nam s& co, ngoai vai tro thuc
hién quyen bao chita CHONG LAI 601 phuong (bd may chinh
quyén,néu 1a vy hinh; dbi tung dan sy, néu 1 vu dan sy) ma luit su
Hiép hinh nhu ban t6i trong hau hét bai, s& c6 vai tro ¢b van phap luét
(consultant) nira, nhat 1a trong cac luat kinh té ,thwong mai, dau tu,
KHONG CHONG ai ca, ma chi ¢t theo dung cac quy dinh dé ma
lam an, lam giau.

2) Bo T6 Tung Hinh Sy M&i 2004, cai t6 nhiéu Boia HSTT 1988, di
cho phép ngudi lut su c6 vai trd kha doc lap, néu ngudi nay can dam
thi hanh nghia vu bién h¢ (diéu nay t6i ¢ viét chi tiét trén Mang Ludi
Nhan Quyén trong bai "Quyén Bi Can"), tuy chua doc 1ap nhu truyén
théng cua Phap (duoc ndi tiép thoi trude 1975 tai Mién Nam Viét
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Nam), bdi vi luat su bién ho trude toa hinh hién nay van phai nap don
cho POI PHUONG la Vién Kiém Sat Nhan Dan,va Co quan Diéu
Tra, ho c6 cong nhan, thi méi tién hanh viéc bién ho duoc (chir khong
phai nap to nhiém cach cho co quan trung 1ap 1a TOA AN, 1a duong
nhién thi hanh nhiém vu bién ho, nhu tai Mién nam Viet Nam trudc
1975). Nhung trén thuc té rat nhiéu cac luat su & Viét Nam hién nay
rat can dam, doi thuc thi quyén bién ho, ho da dua ra mdt danh sach
cac su cai to can phai thyc hién, trong Hoi Thao Tap Huén cta Doan
Luat Su Ha Noi t6 chirc 2004, va nhiing nguodi ning dong nay, mot
nam sau, da bau lai H6i Pong Luat Su Poan, khéng bau cho Chu
Tich cii, ma Pang yéu cdu bau, ma lai biu mot ban quan tri méi, co
nhimg ngudi trude day da doi hoi nhleu va hanh dong doc 1ap nhiéu
(t6i khong mudn noi 1 tén cac vi 4y ra, vi dé yén cho ho lam viéc,
khong thi chinh quyen lai hiéu 1dm 1a ¢ bén hai ngoai sui bay). PO
LA NHUNG CHIEN SI THUC THI NHAN QUYEN (quyén bién ho)
TU BOT PHAT (SPONTANEOUS) TRONG GIGI LUAT SU O
TRONG NUGC.

Luat su Hi¢p noi dang 1a nghe Iuat su tai Tay
Phuong, nhu Phap (ma Mién Nam VN trudc dy bat chudc) va My,
s& 1a ngudn cam hung (inspiration) cho cac luat su & VN hién nay.
Nhung nhitng luit su Mién Nam Viét Nam, hién nay ¢ hai
ngoai,khéng nén c6 thai do "day doi","lén 16p", ma chi nén goi ¥ rat
khéo I€o, dua ra nhiing thi dy, nhét 14 cac thi du ddi chiéu tir cac luat &
cac nudc Tay Phuong,, r01 dé tuy nghi cac luat su trong nudc co dung
nap hay khong, la quyén cua ho. CHI NOI NHOUNG LOI MOI
(INVITE), dé ho tu ap dung nhiing ton chi t6t depp ctia nghé ludt su
trong xa hoi c¢6 dan chu va nhan quyen Vi nhu da néi trén, ho 1a
nhiing nguoi rat tu trong va rat muén can dam dau tranh.

3) Anh Luat Su Hiép néi rang 1oi thé luat su & Phap chi néi dén
nghia vu luat su, ma khong néi dén nhitng cau vé ton trong luat phap,
an ninh quéc gia thoi Napoleon. Nhung theo t6i, sy ton trong luat
phap, trat tw cong cong va an ninh qudc gia 1a bon phan dwong nhién
ctia mdi cong dan, trong d6 co ludt su, vi & nudc nao ciing ¢6 nhu cau
luat su bién ho "trong khudén khé luat phap" (within the bounds of
law), va ngay tai My nay, luat su nao lam dudng gidy giao lién cho
bon khing b6 tir trong t ra tong pham & ngoai (an ninh qudc gia) hay
dua thudc heroin hay tin tirc vé heroin cho cic can pham va tong
pham cua ho & ngoai nguc thét (trat tr cong cong), 1a bi truy t6 vé
hinh sy. Theo tin ngay 17-10-2006, Toa an Lién bang & New York da
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két an 28 thang tu Ba Lynne Steward, 67 tudi, ludt su cua Ong Sheik
mu mit ‘ngudi Ai Cap, Adbel-Rahman,, vi Ba da dua tin, sau khi Ong
ay bi két an vé 4m muu 1am nd 5 vi tri & New York, ra chd t6 chirc
khing bd bén Ai Cap cia ong va lénh giét nhiing ai da khong nghe
6ng.Toi khong dong ¥ véi luat su Hiép khi anh ndi rang quy pham
cua luat su co khi khong theo quy pham qudc gia . Ngay ca quy ché
luat su doan va quy ché dao dic nghé nghiép (code of professional
ethics, deontology) ciing phai dugc ban hanh boi mot luat cia quic
gia.-

Ls. Ta Van Tai

Cu‘u SVLK Ta Van Tai (gal ¢d) ding cing cic ban d‘ trong san Trudng
Luat (1959-1960) truéc kh1 1a gido su Trudng Luat Sai Gon (hinh duci)
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Hang dau: tir trai sang phai:cac chi Quang, Trinh, Thong, LS
Nguyén hiru Thong, LS D dodn Qué, GS Nguyén vin Canh,
LS Hoang co Long, ¢d Pai st Nguyén qui Anh

Hang dwéi: LS Ngo van Quang, LS Lé duy San, GS Vil
qudc Thuc, LS Tran thién Hai ( tai San Jose, CA, khi GS
Thuc sang tham, thang 10, 1990)

H. 12

H. 13 GS Lé dinh Chi va GS Nguyén v in Canbh, tai Atlanta
thdang 6 /2002 (Cdc hinh do Gs. Canh cung cdp)
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NOIVGI CACBANTRE
TRONG VA NGOAI NUGC VE

BIEN DONG DAY
SONG.

L.S. NGUYEN HUU THONG

K sk ok sk sk sk ok ok ok

Bién Pong véi Hoang Sa, Trudng Sa va Vinh Bic Viét 1a mot
van dé roi mi. RGi mu vé dia ly, vé phdp 1y va nhit 1a do chién
thuat héa mu ctia Trung Qudc. Do dé, ching ta cin trinh bay van dé
minh bach va don gidn.

VE DIA LY.
Hoang Sa gébm 13 d4o san hd ti hon tai cdc vi tuyé€n 17-15 Bic,

phia dong Quang Tri, Thira Thi€én, Quang Nam, Quang Ngai.

Trudng Sa véi 9 ddo nhd hon nifa tai cdc vi tuyén 12-7 Bic, doc
tir Cam Ranh vé Nam Ca Mau. C6 khodng 500 ddo, con, d4, bdi
nim rdi rac trén bién ca, tir Viét Nam qua Phi Luat T4n, khong c6
thudng dan cu ngu va khong tu tic vé kinh t&. Trong s& nay chi c6
hon 50 don vi ¢ dia danh, gdm 28 cao dia va hon 20 don vi d4 chim
va bai ngdm.

a) Tir 1974 Trung Qudc chi€m toan thé HOANG SA gbém 13
déo:

- 7 d4o phia Pong Bic thuoc Nhém Tuyén Dic (Amphitrite) trong
d6 c6 Béo Phi Lim (Woody Island) hinh bau duc, dién tich 1.3km2.
N&u 12 hinh chif nhat, bé dai c6 thé 1a 1300m va bé ngang 1000m
(bing mot cong vién nhd). Phi LAm 1a ddo 16n nhat tai Hoang Sa va
Trudng Sa.

- 6 ddo phid TAy Nam thuoc Nhém Nguyét Thiém (Crescent),
trong d6 c6 Pdo Hoang Sa (Pattel) rong 0.56km?2 bing 1/2 Phi Lam
va biing 1/1000 Phd Qudc (568 km2).
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b) Ving bién TRUONG SA bao la (180.000 dam vudng)
rong gip 10 14n Hoang Sa, nhung chi c6 9 tiéu dao.

- Viét Nam chi€m 3 ddo:Trudng Sa (Spratley), Nam Y&t (Namyit)
va Sinh Ton (Sincowe).

- Phi Luat Tan chi€ém 5 ddo: Binh Nguyén (Flat), Vinh Vién
(Nanshan), Bén Loc (West York), Loai T4 (Loaita) va Thi T&
(Thitu).

- Pai Loan chi€m Pdo Th4i Binh (Itu Aba).

Pédo Trudng Sa dién tich 0.13km2, biang 1/10 Phd Lam.C6 tin
mdéi ddy Pai Loan di rdt quian khéi Pdo Thdi Binh, hon ddo 16n
nhat tai Trudng Sa.

Ngoai 3 ddo, Viét Nam con chi€ém 3 cdn (cay) 1a An Bang
(Amboyna), Song T Tdy (SouthWest) va Son Ca (Sand), cing 7 da
ndi, 9 da chim va bai ngdm, tdng cong 22 don vi.Ngoai 5 ddo, Phi
Luat Tan con chi€m 3 con , 2 d4 nSi va 8 d4a chim, tdng cong 18 don
vi.Trung Qudc chi€m 2 d4 ndi (reef) 1a P4 Chit Thap (Fiery Cross)
va P4 Ga Ven (Gaven), cung 6 d4 chim, tﬁ;ng cong 8 don vi.

Cau héi dit ra la: Tai sao tr 1974 khi Trung Qudc chi€m todn
thé Hoang Sa, va nhat 1a tir 1988 khi xAm 14n Trudng Sa, ho lai
khong thira thing xong 1én d€ chi€m thém mot s6 hii ddo ma phai
14y mot hon d4 (P4 Chit Thap) 1am dia diém chi huy ?

Thuc ra Trung Qudc chi mudn thuong thdo song phuong vdéi cic
qudc gia duyén hai vé phuong thifc khai thdc chung dau khi tai thém
luc dia (khong phai cia ho).

VE PHAP LY

Dia cdu gébm 3 phan dit va 7 phan nudc. Né&u c6 luat qudc
t€ cho cdc lanh thd thi cling phai c6 Luat Bién cho ving linh hai.
Niam 1982, 119 qudc gia ky Cong Udc Lién Hiép Qudc vé Luat
Bién (Law of the Sea Convention hay Los Convention) trong do6 c6
Trung Qudc va Viét Nam.

Sau day la dinh nghia vé bién lich stt, dudng cin ban, bién
lanh thS, viing dic quyén kinh te{ thém luc dia, hdi ddo va quin
déo.
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1. Bién Lich S& ( historic waters).

Theo Toa An Quéc T€ va Piéu 8 Luat Bién, bién lich si 12
ndi hai nim vé phia dat lién, bén trong dudng cin ban clia bién linh
thd. Nhu vy bién lich st khong thé 12 Nam Hai cach luc dia Trung
Hoa t6i 2 000 ciy s6.

2. Pudng cin ban (baselines) 12 lin nudc thiy triéu xudng thap.

3. Bién lanh thd (territorial sea) rong 12 hai ly tinh tir dudng cin
béan ra khai.

4. Ving dic quyén: N&i ti€p bién linh thd 12 hai 1y 13 Ving Pic
Quyén Kinh T€& 200 hai ly d€ danh cd. (Exclusive Economic Zone,
200-mile-fishery zone).

5. Thém luc dia: Viing Pic Quyén Kinh T¢€ tring diép véi Thém
Luc Pia (Continental Shelf) 200 hai 1y dé khai thac diu khi.

Thém luc dia thudc chii quyén tuyét déi cia quoc gia duyén hii
trong viéc khai thic dau khi. Quyén nay khong tly thudc vao diéu
kién chi€ém cit (occupation) hay cong bd (declaration) (Piéu 77).
Do d6 viéc Trung Cong chi€m déng mot s& ddo, dd, bai tai Hoang
Sa va Trudng Sa khong c6 tdc dung tuSc doat chli quyén clia Viét
Nam tai thém luc dia.

6. Hai ddo va quan dao

Cic hai ddo (nhu Pai Loan hay Tich Lan) dugc quyén cé bién
lanh thd 12 hai ly, va quy ch& viing dic quyén kinh t€ va thém luc
dia 200 hai ly. Tuy nhién, céc tiéu ddo khong c6 thudng din cu ngu
va khong tu tic vé kinh t& (nhu Hoang SaTrudng Sa) khong dudc
hudng quy ché nay. (Diéu 121).

Trong 4n 1& Lybia/Malta (1985) Tda 4n khong dong héa dido
Malta véi luc dia, dau ring Malta c6 350 ngan din cu ngu trén mot
dién tich 122 ddm vudng.

Theo dinh nghia, quin ddo bao gdm céc hdi ddo niim san sit bén
nhau va c6 dién tich it nhit bing 1/9 ving bién ndi toa lac (nhu céc
quan ddo Nam Duong hay Phi Luat Tan).Nhu vay:

1) Hoang Sa Trudng Sa khong phai 12 “quan ddo” luat dinh vi ¢é
dién tich qud nhd (4 dim vudng) trong mot viing bi€n bao la (180
ngan ddm vudng).



Ddc san Ludt khoa 2007

2) Céc ti€u ddo (trén 20 hon) tai Hoang Sa Trudng Sa khong phai
la “ddo0” luat dinh, va khong dugc hudng quy ch& 200 hai Iy dé
ddnh c4 va khai thac dau khi.

DAU LY VA PAU PHAP

Nam 1982 v6i tu cach mot ngii cudng, Trung Hoa hoan hi ky
Cong Uéc vé Luat Bién. Ky xong, Bic Kinh méi thiy lo! Nhitng
diéu khdan trong Cong Ubc dd qué ro rét. Cdc qudc gia duyén hai
chi dugc hudng quy ché 200 hai ly viing dic quyén kinh t& va thém
luc dia k€ tir bién lanh thé.

Trong khi @6 Trudng Sa cdch luc dia Trung Hoa khodng 750 hdi
ly, nén khong nim trong thém luc dia ca Trung Hoa. Hoang Sa
ciing cich Hoa Luc 161 270 hdi ly.

Tai bd bién Viét Nam, thém luc dia chay thoai thodi tir day
Trudng Son ra Hoang Sa.Vé dia hinh, Hoang Sa 12 mot hanh lang
cia Truong Son tr Cu Lao Ré ra khoi. Pay la nhitng binh nguyén
cia thém luc dia Viét Nam trén mit bién. Nim 1925, nha dia chat
hoc quéc t€ Tién ST Khoa Hoc A. Krempf, Gidm Pdc Vién Hai Hoc
Pong Du’dng, sau 2 ndm nghlen cttu va do dac da lap phuc trinh va
k&t lun: “VE MAT BIA CHAT, NHUNG PAO HOANG SA LA
THANH PHAN CUA VIET NAM” (Géologiquement les Paracels
font partie du Vietnam).

Tai Trudng Sa ciing vdy. V& d6 siu va dia hinh ddy bién, cic
ddo cdn dd bai Trudng Sa 1a sy ti€p nodi ty nhién cia thém luc dia
Viét Nam. Tai bdi Tt Chinh , ndi khai thdc dau khi, bién sau khong
t6i 400m, va tai ving ddo Trudng Sa do siu chi t6i 200m. Bai Tu
Chinh cdch bd bién Viét Nam khodng 190 hdi 1y va cdch luc dia
Trung Hoa t6i 780 hai ly. Trudng Sa cdch Viét Nam 220 hai Iy va
cdch Hoa Luc 750 hai ly. Tir Trudng Sa vé bd bién Trung Hoa c¢6
rinh bién sau hon 4.600m.

Bi rang budc bdi Luat Bién véi viing dic quyén kinh t&€ va thém
luc dia 200 hdi 1y, Trung Hoa tung ra CHIEN DICH HOA MU, gay
bat On, tranh chap lung tung, thao dién, phdong hda tién, 14n chi€m
bira bdi tai mién bd bién dé€ gy ti€ng vang. Muc dich dé phd rdi an
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ninh trat ty, 1am cdn trd giao thong trén mit bién, tao 4p luc, hit doa
va khuyén du cdc qudc gia Pong Nam A hiy tam gdc van dé tranh
chip chii quyén hii ddo d€ cing nhau KHAI THAC DAU KHI
CHUNG TAI THEM LUC PIA VA PANH CA CHUNG TAI
VUNG PAC QUYEN KINH TE.

BIEN LICH SU: THU PAC CHU QUYEN DO KHAM
PHA

Niam 1982, Bic Kinh tap hgp 400 hoc gid, ngdy dém nghién
ctfu, thdo luin trong su6t 10 nim d€ k&t luan ring Nam Hai 1a Bién
Lich St cda Trung Hoa Bién Lich St hay Ludi Rong Trung Qudc
nim sat bd bi€n Viét Nam, cach Quang Ngii 40 hdi ly, cich Natuna
(Nam Duong) 30 hdi ly, va cdch Palawan (Phi Ludt Tan) 25 hai ly.
N6 chi€m tron 3 tui ddu khi: T Chinh (Vanguard) clia Viét Nam,
Natuna ctia Nam Duong va C6 Rong (Reed Bank) ctia Phi Ludt Tan

Trung Quéc dua ra nhiéu tai liéu lich st d€ ching minh ring tir
ddi Han Vii P& 100 ngan hai quan Trung Hoa di tudn thim d3 khdm
phd cdc ddo Nam Hai. Sy khdm phd nay dudc ti€p tuc dudi ddi nha
Téng, nha Nguyén, nha Minh va nha Thanh.

Nhirng tai liéu lich st nay khong déng tin ciy:

1. Chinh sich b& quan téa cang.

Suét chiéu dai lich s, Trung Hoa khong bao gid chii truong
chinh phuc dai duong. Thuyét b€ quan tdéa cing dugc 4p dung tir doi
nha Tan (th€ ky thi 3 truSc cong nguyén). Van Ly Trudng Thanh
khong chi 1a mot kién tric ma con 12 mot nhan sinh quan. Mién bd
bién dudgc coi 12 noi hoang vu man rg. Pdo Hai Nam 1a chon luu day
céc th nhan biét xit. Cho dén thé€ ky 20, chinh sdch b& quan tda
cdng van dugc thi hanh.

Véi tam 1y tu c6 1ap, khong thé c¢6 100 ngan quan Trung Hoa ddi
TAy Han di khdm ph4 cdc ddo san ho ti hon tai Nam Hai. RAt c6 thé
d6 chi 1a 10 van quin cda Tao Thdo mugn 1énh Hdn D€ di xaAm
chi€m Pong Ngd va di bi Chu Du ddnh tan trong tran Xich Bich.

Céc chuyé&n hdi hanh doi nha Téng, nha Nguyén, nha Minh, va
nha Thanh chi 12 nhitng cudc nam chinh nhim thon tinh Viét Nam.
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Lich st da ghi viéc L& Pai Hanh ph4 tan thiy binh cia Luu Triing
nha Téng, quin Trin Hung Pao bin chét Toa P6 va bit song O Ma
Nhi nha Nguyén, Lé Ldi ddnh bai hdi quan ti€p vién cho Vuong
Thong nha Minh, v Quang Trung phd tan hdi quin cia dé doc Hita
Thé€ Hanh nha Thanh. Viéc cdc thiy binh ddi Minh Thanh T8 di
tham viéng cdc quoc gia A Chau néu c6, ciing khong ¢ tic dung
thi dic chli quyén tai cdc hdi ddo. Tir th& ky 15, cdc nha thim hiém
B6 Pao Nha nhu Vasco de Gama va Magellan da di xuyén 3 dai
duong tit Bai Tay Duong, vugt An b6 Duong qua Thai Binh Duong,
khdm ph4 hiang ngan hai ddo k& cd Phi Luit Tan vi Guam. Nhung
B4 Pao Nha ciing khong ddi chli quyén cdc hai ddo nay.
2. Danh xung Nam Hai.

Theo chinh cdc hoc gid Trung Hoa, Nam H&i 13 tén bién ctia
Hoa Nam, cidch Quing Pong 50 dim vé phia Nam. Cdc nha hang
hai TAy Phuong mudn cho tién nén goi d6 1a Bién Nam Hoa (South
China Sea) (ngoai nhan xung Nam Trung Qudc Hai).

Theo Ty Pién T6i Tan Thuc Dung Hin Anh xuit ban tai Hong
Kong nim 1971 thi “Nam Hai 1a viing bién kéo dai tir Eo Bién Dai
Loan dén Quing Pong”. (The Southern Sea stretching from the
Taiwan Straits to Kwantung.)

Theo T Dié€n Tt H&i xudt bdn nim 1948, thi Nam Hai thudc
chii quyén hai phin chung ctia 5 nuéc 1a Trung Hoa, Viét Nam, Ma
Lai, Phi Luat Tan va Pai Loan.

DO PO NAM HAI KHONG PHAI LA BIEN CUA TRUNG
HOA VE PHIA NAM. CUNG NHU AN PO DUONG KHONG
PHAI LA PAI DUONG CUA AN pO.

Nim 1983, Trung Qudc vé lai ban do, doi chii quyén hai phan
toan thé viing bién bong Nam A. Ho coi Nam Hai 12 mot thi ndi
hai theo kiéu P& Qudc La Ma coi Pia Trung Hai 1a bién clia chiing
toi (Mare Nostrum).

3. Luit phap va an 1é.

Theo Toa An Quéc Té, bién lich sk chi la noi hdi. Hon nita,
Piéu 8 Cong Udc vé Luat Bién (1982) di két thic moi cudc tranh
luan khi quy dinh: “Bién lich st hay ndi hdi cia mdt qudc gia nim
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vé phia dat lién, bén trong dudng cin ban cta bién linh thd” [The
International Court of Justice has defined historic waters as internal
waters. “Waters on the landward side of the baseline of the
territorial sea form part of the internal waters of the State” Art.8 Los
Convention (1982)].

Nhu vay Nam Hai khong phai 1a Bién Lich St cia Trung Hoa,
vi n6 12 ngoai hdi va cdch bd bién Trung Hoa tSi hai ngan ciy so.

Va cong trinh 10 nim nghién cttu ctia 400 hoc gid Trung Qudc
chi 13 cong “da trang xe cat Bién Pong, nhoc nhiin ma ching nén
cong cdn gi!”

THU PAC CHU QUYEN DO CHIEM CU

Theo cong phip qudc t&, mudn thd dic chi quyén cdc dat vo

chi (terra nullius), sy chi€m cif phdi c¢6 nhitng dic tinh sau day:
a) Chiém cit thuc su

Tai Trudng Sa trong s6 28 cao dia, Trung Hoa chi chi€ém 2 d4
ndi, trong khi Viét Nam chi€m 13. Va trong hon 50 don vi c6 dia
danh, Trung Hoa chi chi€m 8, so v6i 22 clia Viét Nam.

b) Chiém cit hoa binh.

Trong nhitng nim 1974 va 1988 Trung Hoa ding vo trang chi€ém
Hoang Sa va mdt s§ d4, bai tai Trudng Sa. Tuy nhién sy chi€m cit
khong c6 tinh hoa binh nén khong dugc luit phap bao vé. Cliing nhu
thdi P& Nhi Thé Chi€n, Nhat Badn chi€m Hoang Sa va Trudng Sa
bing vo luc nén khdng c6 chii quyén hdp phap.

¢) Chiém cit lién tuc va truong ky

Khong c6 sy phd nhan riing it nhat tir 1816, dudi doi vua Gia
Long, Viét Nam da chi€m ci cong khai, lién tuc, hoa binh cdc hai
ddo Hoang Sa va Trudng Sa. Bia chii quyén do ngudi Phdp dung
ndm 1938 ¢ ghi ro:

République Francaise (Cong Hoa Phép)

Empire d’Annam (Vuong Qudc Viét Nam)

Archipel des Paracels (Quan Pdo Hoang Sa)
1816 - Tle de Pattle 1938 (Pao Hoang Sa)
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Lich st Trung Hoa khong mang lai bing ching nao cho biét ho
da lién tuc chi€m cd Hoang Sa, Trudng Sa t doi Han Vi D€ hay it
nhét t ddi Man Thanh.

Sau Bé Nhi Thé& Chién, khi quan do6i Nhat Ban rit lui, Trung
Hoa chi€m mdt phan Hoang Sa (Nhém Tuyén Piic phia Pong Bic).
Niam 1974 ho diung vo trang chi€m nét Nhém Nguyét Thiém phia
Tay Nam. Tai Trudng Sa lan dau tién, ndm 1988, ho chi€ém mot s&
d4, bai biing vo lyc. Su chi€m cit nay vo hiéu vi khdng c6 tinh hoa
binh. V& lai t6i 1974 va 1988 cdc ddo Hoang Sa-Trudng Sa da do
Viét Nam chi€m déng, nén khong thé coi 1a dit vo chd (terra
nullius).

d) Hon niia su chiém cit phdi duoc thita nhdn béi cdc quéc gia
lien he.

1) Nam 1951 tai Hoi Nghi Cyu Kim Son, 51 quéc gia ddng minh
ky Hiép USc Hoa Binh Nhat Bin trong d6 Nhat Ban tir bd chu
quyén vé Hoang Sa Trudng Sa, nhung khong néi dé trd cho nuéc
nao. Pai bi€u Lién X6 yéu cAu Hoi Nghi biéu quyét trd cho Trung
Hoa. Nhung Hoi Nghi dd bdc bé thinh cAu nay véi 46 phi€u chong.
Sau d6 phdi doan Viét Nam 1én dién dan minh thi cdng bd chi
quyén cta Viét Nam d6i v6i Hoang Sa Trudng Sa, va khong gip su
phan khdang nao.

2) Su thira nhan chi ¢6 nghia né€u xudt phdt tif cdc qudc gia
duyén hai lién hé. Vi cdc ddo ndy toa lac tai Bién Pong Nam A,
nén chi cic qudc gia Pong Nam A mdi ¢6 thim quyén thira nhan.
Ma cho dén nay tit ci cdc qudc gia Pong Nam A khong nuée nao
thira nhan chd quyén ctia Trung Hoa tai Hoang Sa Trudng Sa.

3) Tuy nhién Béc Kinh con vién din vin thu ngay 14-9-1958 cla
Thii Tuéng Pham Vin Péng gdi Thi Tuéng Chu An Lai d€ chi
trong ring Viét Nam da thira nhan chd quyén ctia Trung Hoa tai
Hoang Sa va Trudng Sa.

Vé miit phdp ly sy thita nhan ndy vo gid tri. Vi Trudng Sa
HoangSa thudc lanh hdi Viét Nam Cong Hoa. VAn dé lanh thd va
lanh hai thudc thim quyén ctia qudc dian do qudc hoi dai dién, chi
khong thudc hanh phdp 13 cd quan chdp hanh luat phdp cla qudc
hoi. V4 lai Qudc Hoi Viét Nam trong nhitng nim 1956 va 1966 da
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cong bd chli quyén clia Viét Nam tai Hoang Sa va Trudng Sa. Mot
vidn thu cda Chinh Phii Ha N§i nim 1958 khong cé hiéu luc thira
nhan chi quyén cic hi ddo thudc lanh thd Viét Nam Cong Hoa hdi
dé.

THEM LUC PIA

Van dé thuc sy tai Trudng Sa Hoang Sa 12 van dé thém luc dia
ndi khai thdc dau khi.

Vé Truong Sa.

Tai Trudng Sa bii diu khi T¢ Chinh (Vanguard) cich bs bién
Viét Nam khoang 190 hdi 1y va cdch bd bién Trung Hoa 16i 780 hai
1y, nén thudc thém luc dia Viét Nam.

Vé Hodng Sa.

Hoang Sa cdch bd bién Trung Hoa khodng 270 hai Iy va cdch by
bién Viét Nam 18i 155 hai 1y nén thudc thém luc diaViét Nam.
Khdang cach tir ct lao Ré (Quéng Ngii) ra ddo Tri T6n chi ¢6 123
hdi 1y. V& mit dia hinh ddy bi€n Hoang Sa 13 sy ti€p ndi tu nhién
ctia diy Trudng Son tir dat lién chay ra bi€n. C6 thé néi Hoang Sa
12 nhitng binh nguyén ctia thém luc dia Viét Nam trén mit bién.
Chi€u Luat Bién 1982 quyén clia cdc qudc gia duyén hdi tai thém
luc dia khong tlly thudc vao su chi€m ctt (Piéu 77). Do d6 su
chi€m déng vo trang clia quan doi Trung Hoa khdng c6 tidc dung
tudc doat chli quyén ctia Viét Nam tai thém luc dia Hoang Sa.

CAC TIEU CHUAN:

ny Ban Phin Ranh Thém Luc Pia Lién Hiép Qudcva Toa An
Quéc T€ dua ra 10 tiéu chuin d€ phan ranh hai phan hay dong héa
hai ddo vao luc dia:

1) Vi tri clia cdc ddo d6i v6i bd bién ti&p can. Tai viing Hoang Sa,
ddo Tri Ton chi cdch luc dia Viét Nam 135 hdi 1y, trong khi ddo
Hoang Sa cdch luc dia Trung Hoa tGi 270 hai ly.

2) Dién tich c4c hdi ddo so sanh v&i chiéu dai bd bién ti€p cin.
DPéo Hoang Sa qud nhd bé (0.56km2) chi bing 1/1000 ddo Phi Qudc
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(568km2), trong khi bd bién Viét Nam dai gap 10 1in by ddo Hai
Nam phia ti€p gidp Hoang Sa.

3) Vé dd sau va dia hinh ddy bién, cdc ddo, con, d4, bai Hoang Sa
va Trudng Sa 1a sy ti€p ndi tu nhién tir luc dia Viét Nam ra bién.
b0 sdu tai Hoang Sa 1a 900m va tai Truong Sa la 200m. T Hoang
Sa Trudng Sa vé Hoa Luc c6 2 rinh bi€n sau hon 2300m va 4600m.

4) V& mit dia chdt, sau 2 nim nghién cttu va do dac, nim 1925
Ti€n Si Khoa Hoc A. Krempt xdc nhan ring “Hoang Sa 1a thanh
phan clia Viét Nam “.

5)Vé dan s8, cac hdi ddo Hoang Sa va Trudng Sa khong c6
thudng din cu ngu, va khong thé tu tic vé kinh t&. Trong khi d6 s6
dan cu ngu tai mién by bién Viét Nam dong gdp mudi s din sinh
song tai ddo Hai Nam.

6) Vé sinh thuc hoc va khi hau tai Hoang Sa va Trudng Sa, cdc
d4o san hd ciing nhu ciy cd va sinh vat tiéu bi€u cho viing nhiét déi
(Viét Nam ), chit khong thdy & vang 6n d6i (Trung Hoa).

7) Vé Khu Pic Quyén Kinh T& (d€ d4nh c4), Bién Pong (véi
Hoang Sa va Trudng Sa) l1a khu vuc ddnh cd cdn ban cia Viét Nam.
Trong khi d6, ngoai hdi phan vé phia Tay, Pdo Hii Nam con dudc
thém 200 hdi 1y d€ danh cd vé& phia Pong thong qua Théi Binh
Duong,.

8) Tai thém luc dia Viét Nam nhitng viing ¢6 diu khi nim giita
Vinh Bic Viét va khu bai T Chinh phia Pong Nam Ca Mau. Day
12 ndi két tAng cdc thiy tra thach chita dung cdc cht hitu co do nudc
phil sa song Hong Ha va song Cltu Long d6 ra bién tir hang triéu
nim nay. Do d6 diu khi néu c6 1a do cdc chit hitu co tir luc dia Viét
Nam chtt khong phdi tir Hoa Luc. Hon nita, ngoai hai phan vé phia
Tay, Pado Hai Nam con dudc 200 hai ly thém luc dia d€ khai thic
dau khi vé€ phia Pong thong qua Thdi Binh Duong.

9) Bién Pong v6i Hoang Sa Trudng Sa c¢6 4nh hudng kinh t&,
chién Iugc va an ninh qudc phong mat thi€t véi Viét Nam hon 1a
Trung Hoa. Vi Trung Hoa con c6é bién Hoang Hai va Pong Trung
Qudc Hai chay thong qua Thdi Binh Dudng.

10) Céc tai liéu, sich bdo, hoa dd, cdc ching tich lich sif v...v...
phdi c6 tinh xdc thuc. DAu sao céc tai liéu nay khong c6 gid tri bing
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céc y€u t6 khach quan khoa hoc nhu dia 1y, dia hinh, dia chat, din
s0, sinh thuc hoc, khi hau ciing nhitng yéu t& vé dnh hudng kinh t&,
chién lude va an ninh qudc phong.

VE VINH BAC VIET

Van dé phin ranh thém luc dia hay hai phan tai Vinh Bic Viét
cling phai dugc gidi quyét theo 8 tiéu chudn: 1) Vi tri va sy hién
dién ctia cdc ddo 2) chiéu dai bd bié€n 3) mat d6 dan s6 4) d6 siu
va dia hinh ddy bién 5) dia chit 6) vung dic quyén kinh t& dé
ddnh cd 7) thém luc dia d€ khai thac dau khi 8) 4nh hudng kinh
t&, chién Iudc va an ninh qudc phong.

DAy la nhitng diém dic thi 4nh hudng d€n viéc phan dinh linh
hdi. Né&u dwa ndi vu ra trudc ﬁy Ban Phin Ranh Thém Luc Dia,
Toa An Trong Tai hay Toa An Qudc TE, Viét Nam sé& c6 uu the
KE HOACH THON TINH BIEN PONG CUA TRUNG QUOC
Theo Cong Udc vé Luat Bién, cdc qudc gia duyén hai chi c6 200
hai ly, vira 12 viing dic quyén kinh t& dé ddnh c4, vira 1a thém luc
dia d€ khai thdc dau khi. Trong khi d6 Hoang Sa toa lac ngoai luc
dia Trung Hoa khodng 270 hdi ly, va Trudng Sa cdch Hoa Luc 16i
750 héi ly, nén khong thudc hdi phan ctia Trung Qudc.

Pudi Iy vé phdp luat, Trung Qudc dua ra thuyét Bién Lich St dé
ddi chli quyén toan ving Nam H4i.

Tuy nhién Toa An Quéc TE va Cong Udc Lién Hiép Quic Vé
Luat Bién di bac bd thuyét nay.

That bai trong thuyét Bién Lich St, Trung Qudc dé ra k& hoach
4 budc d€ thon tinh Bi€n Pong vé kinh t&:

1) Ky Hiép Uéc Vinh Bic Bo @€ hiy bai Hiép Udc Bic Kinh
(theo d6 Viét Nam dudc 63% hai phan va Trung Hoa dugc 37%).

Néu theo dudng trung tuyén, Viét Nam sé& dudc 53%. Tuy nhién
trén thyc t€, phe Cong Sdn khong theo dudng trung tuyén va di dua
ra 21 diém phan dinh theo d6 Viét Nam chi con 45%.

2) Ky Hiép Usc Hop Tic Nghé C4 d€ thi€t 1ap Ving Panh C4
Chung rong 61 héi ly. Va trén thuc t€ Viét Nam chi con 25% tai vi
tuy€n 17 va 32% tai vi tuy€n 20. Vi cdc tu ddnh c4 16n trong tai
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trén 100 tan, v6i cdc 1uéi cd dai 50 hai 1y, va nhat 1a vdi sy dong 16a
ciu k&t clia d6i tudn cdnh duyén hai, toan thé Vinh Bic Viét sé
bi&n thanh khu vyc ddnh cd tu do cho ddi kinh ngu Trung Qudc mic
stic tAn thu, vét sach, va can tAu rdo mang.

3) Tir ddnh cd chung dén hdp tic khai thdc dau khi chi con mot
budc. Trong Hiép Udc Vinh Bic Viét c6 diéu khodn quy dinh ring,
khi diu khi dudc phat hién, hai bén sé& khéi su hgp tac khai thac dau
khi.

Ngay nay tai Vinh Bic Viét, Trung Qudc dé ra nhiéu du 4n
tham do va khai thdc ddu khi, nhv “Dy An Quynh HAi” phia Ty
d4o Hai Nam va “Duv An Vinh Bic B9” phia Bic vi tuy&n 20. (Khi
ding danh xung “Vinh Bic B6”, Trung Qudc mic nhién nhin nhin
d6 1a Vinh ctia Viét Nam vé phia Bic. Vi néu 1a ctiaTrung Qudc thi
phdi goi la Vinh Nam B6 mdéi ding dia 1y).

4) Véi chinh sdch vét dau loang, sau khi hoan thanh k& hoach hgp
tdc ddnh c4 va khai thac ddu khi chung tai Vinh Bic Viét, hai bén
s& tién t6i viéc hdp tdc ddnh c4 va khai thdc dau khi chung tai mién
duyén h3i Trung vd Nam Viét. Diéu ddng luu ¥ 12 ving lanh hdi
nay thudc khu dic quyén kinh t& va thém luc dia ctia Viét Nam nén
thudc chii quyén tuyét d6i clia Viét Nam.

Bing k& hoach thon tinh 4 budc, Bic Kinh budc Ha Noi hién
dang toan thé 1anh hdi Viét Nam tir Vinh Bic Viét d€n mién duyén
hdi Trung va Nam Viét tai Hoang Sa Trudng Sa theo 15i cam két
ctia HO Chi Minh (Pham Vin Pdng chi 1a ké thira sai, bat Iuc, khong
¢6 ca quyén bs nhiém mot thif trudng theo 1i tu thii clia dudng su).

Nhu vy, thuy&t Bién Lich St tirng bi Toa An Quéc TE va Cong
Uédc vé Luat Bién bac bd, nay lai ¢6 co hoi trd thanh hién thuc do
k& hoach 4 bu6c ctia Trung Qudc d€ thon tinh Bién Pong.

XAM LAN VA THON TiNH

Sau day 1a ti€n trinh xAm 14n va thon tinh Bién Pong clia Trung
Qudc trong 60 nim qua.

- Nidm 1945, sau Th€ Chién II, quan doi Trung Hoa gidi gi6i quin
dodi Nhat da thira cd chi€m cif cdc ddo Hoang Sa thudc nhém Tuyén
buc.
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- Nim 1946 Trung Hoa d8i tén ving bién Nam H&i thanh Pic
Khu Hanh Chinh Hii Nam, va dditén Hoang Sa thanh Tiy Sa va
Trudng Sa thanh Nam Sa.

- Nam 1956, @€ phdt dong chién tranh vo trangthon tinh Mién
Nam, Ha Noi phdi trong cdy vao su yém trd ctia Bic Kinh. Vi sau
cdi chét cda Stalin nim 1953, Lién X6 mudn chuyén sang dudng 16i
Chung Séng Hoa Binh. Trong khi d6 Mao Trach Pong vin chii
truong “gidi phéng 1000 triéu con ngudi A Chau khdi dch P& Qudc
Tu Bén”.

- Theo luit vay trd, mudn dudc cuu mang yém trg, phdi c6 su
cam két dén on trd nghia.

Ngay 15-6-1956, Ngoai Trudng Ung Vin Khiém minh thi tuyén
bd: “Ha Noi nhin nhan chii quyén cda Trung Qudc tai Hoang Sa va
Trudng Sa ma Trung Qudc goi 12 Tay Sa va Nam Sa”.

Ngay 14-9-1958 do vin thu ctia Pham Vin Pong gdi Chu An
Lai, H5 Chi Minh, Chii Tich Pdng, Chii Tich Nudc, x4dc nhan chii
quyén cta Trung Qudc tai Hoang Sa va Trudng Sa.

Pé bién minh cho lap trudng ctia HS Chi Minh va Pham Vin
Pong, mot thiang sau khi Trung Qudc tién chi€m Trudng Sa, bdo
Nhan Dan, cd quan chinh thic ciia Pdng Cong San, trong s6 ra ngay
26-4-1988 da viét: “Trong cudc chi€n ddu chdng ké thu xam ludc thi
Viét Nam phadi tranh thii sy gdn bé clia Trung Qudc, va ngin chin
Hoa Ky st dung hai quin ddo néi trén”.

Va hoi thang 5-1976, bdo Saigon Gidi Phéng trong bai binh luin
viéc Trung Qudc chi€ém Hoang Sa bing vo luc ndm 1974, da viét:
“Trung Qudc vi dai ddi vdi chiing ta khong chi 12 ngudi dong chi,
mi con 13 ngudi thdy tin cAn di cuu mang chiing ta nhiét tinh dé&
chiing ta ¢6 ngay hom nay. Vi vdy chii quyén Hoang Sa thudc Viét
Nam hay thudc Trung Qudc ciing vay thoi !”.

C6 3 1y do dugc vién din cho 15i cam két cda H6 Chi Minh nim
1958:

a) Vi Hoang Sa, Trudng Sa toa lac tai cdc vi tuyén 17-7 (Quing
Tri- Nam Ca M4u) nén thudc hai phan Viét Nam Cong Hoa. Pdi véi
Ha Noi nhugng Hoang Sa, Trudng Sa cho Trung Qudc trong thdi
diém nay chi 12 ban da giu!
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b) Sau nay, do nhitng tinh ¢& lich s, n€u Bic Viét thon tinh
duge Mién Nam thi may hon d3o san ho tai Bién Pong dau c6 in
nhim gi so vdi toan thé linh thd Viét Nam?Gia st cudc “gidi phéng
Mién Nam” khong thanh, thi viéc Trung Qudc chi€m Hoang Sa
Trudng Sa thudc 1anh hdi Viét Nam Cong Hoa ciing ¢6 tdc dung lam
suy yéu phe qudc gia vé kinh t&, chié€n lugc va an ninh qudc phong.

Nim 1972, sau that bai T€t Mau Than (1968), dé phat dong
chién dich Téng Tan Cong Xuin Ha hayMua Hé P4 Lira, Ha Noi
huy dong toan bd cdc su doan chinh qui vao chi€n trudng Mién
Nam. D€ bdové an ninh qudc ngoai chdng sy phan kich clia quan
luc Viét Nam Cong Hoa vd Hoa Ky (nhu trong Chié€nTranh
TriéuTién),Ha No6i di nhd 300 ngan quanTrung Qudc mic quin
phuc Viét Nam dén trd déngtai 6 tinh bién gidi Bic Viét.

Trong thdi gian nay, v6i thé thugng phong clia ngudi thy cuu
mang (va vdi sy ung thudn mic nhién cia Bic Viét) Trung Qudc tu
tién an dinh Ving Bién CAm (Hands-Off Area) tai Vinh Bic Viét,
cAm ngu dan Viét Nam khong dugc lai ving. DAy 1a viing bién siu
gitta Vinh ¢6 nhiéu c4 16n va nhiéu tiém ning dau khi.

Viing Bién Cim dién tich 7200 hai Iy vudng, rong 60 hai 1y (1
kinh do) tir kinh tuyén 107 Pong (phia Viét Nam) tdi kinh tuy&n 108
DPong (phia HAi Nam), va dai 120 hai 1y (2 vi d9), tir vi tuyé&n 20 Bic
(Ninh Binh) d&n vi tuy&n 18 Bic (Ha Tinh).

Theo 16i thi nhian cia Thd Trudng Ngoai Giao Lé Cong Phung
tir diu thap nién 1970, trong nhitng cudc thuong thio phan dinh lanh
hai, Trung Qudc “kién tri” dé nghi thiét 1ap viing ddnh cd chung tai
Vinh Bic Viét.

Véi Hiép Uéc Vinh Bic Viét va Hiép Uéc Hop Tac Pdnh C4
nim 2000, Vung Bién CAm 60 hai 1y tir Ninh Binh d&€n Ha Tinh
chdng 1an hay tring diép v6i Vung Pdanh C4 Chung 61 hai ly tir
Ninh Binh d€n Qudng Binh.

Niam 1974 sau khi Hoa Ky rit quan khdi chién trudng Viét Nam,
Trung Qudc thita cd chi€m not cdc ddo Hoang Sa thudc Nhom
Nguyét Thiém. Né&u hdi quan Viét Nam Cong Hoa da hy sinh chién
d4u thi Bic Viét chi 1am thinh. Rdi trd trén nguy bién: “Chii quyén
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Hoang Sa thudc Viét Nam hay thudc Trung Qudc ciing vay thoi !”
(Bdo Saigon Giai Phong).

Nim 1979 Chién Tranh Viét Trung biing nd lam dinh hodn cudc
thuong nghi vé lanh thS va lanh hai.

Tranh chdp Viét Trung kéo dai tr 1979 dén 1988. Trong thdi
gian nay, ngay 12-11-1982 bing vin thu géi Lién Hiép Qudc dé
cong bd Pudng Cin Bin clia Bién Lanh Thd, Ha Noi da xdc dinh
chti quyén lanh thd Vinh Bic Viét theo Hiép Udc Bic Kinh (1887)
theo d6 Viét Nam dugc 63%.

Tir 1988, khi Lién X6 bi sa ldy tai A Phd Héan va bi bdi rdi tai
Pong Au do phong trao Giii Thé Cong Sin, Gorbachev dua ra chii
truong khong can thiép vio cong viéc clia cdc qudc gia ddng minh.
Lic nay Ha Noi ciing bi sa 1dy tai Cim B6t. Vi Lién X6 khong con
12 chd twa, HA Noi phdi mudi mit quay lai than phuc Bic Kinh.
Thang 4, 1988, mdt thang sau khi Trung Qudc xam 1an Trudng Sa,
Bdo Nhan Dan con nguy bién ring Viét Nam di nhugng Hoang Sa
Trudng Sa cho Trung Qudc d€ ngin chin Hoa Ky st dung hai quin
ddo n6i trén!

Nam 1991 khi Lién X6 sup d8, Viét Nam xin tdi 14p bang giao
v6i Trung Qudc. Va nim 1992 khi Trung Qudc chi€m bdi dau khi
Van An phia Pong Nam Ca Mau, Viét Nam ciing chi phan khdng
chi€u 1é.

Nim 1999, véi Hiép USc Bién Gi6i Viét Trung, Viét Nam
nhugng cho Trung Qudc khodng 800 km?2 lanh thd Bic Viét.

Nim 2000, v6i Hiép U6c Vinh Bic Viét, Hi Noi nhugng cho
Béc Kinh tir 12.000 km2 d&n 21.000 km2 hai phan.

Ngay 25-12-2004 cic phdi bd Trung-Viét t8 chic lién hoan ngay
ky niém 4 nim ky két Hiép Udc Vinh Bic Viét va Hiép Uéc Hop
tdc Nghé C4.

Hai ngay sau, ngay 27-12-2004, nha cAm quyén Bic Kinh loan
bdo da bit giit 80 ngu phi Viét Nam vé tdi xAm nhip ddnh c4d bat
hgp phdp. Céc ngu phd phin d6i, néi ho van truyén ndi hanh nghé
ddnh c4 tai ving bién nay tir d5i 6ng, ddi cha. Nhung linh tuin
duyén Trung Qudc trd 13i di c6 hiép dinh mdi, va viing bién nay
chinh thifc thudc vé Trung Quéc. Cic ngu phii khdng chiu, ddi bio
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céo Ién doi bién phong Viét Nam. Linh hdi quan Trung Qudc cudi
ngao nghé, ném thudc nd gin tau, rdi l4i tAu tudn duyén tong vo cic
tau ddnh cd khi€n 23 ngu dian Viét Nam tai Pa Ndng va Quéng
Ngii bi chét chim, 6 ngudi bi thuong va 10 tau ddnh c4 bi hu hdng.
Mot s& ngu dan khdc tai Binh Pinh va Khdnh Hoa ciing bi xua dudi
khong dugc dén ddnh c4 tai ngoai khdi viing bi€én Hoang Sa. Nhitng
vu sdt hai dd man nay khong dudc phd bién trén bdo chi.

Hai tuin sau, ngay 8-01-2005, tai Vinh Bic B, cdc tau
tuan duyén Trung Qudc bao vdy va bin x8i x4 vao cédc tau ddnh cd
Viét Nam khi€n 9 ngu din Thanh Héa bi thiét mang, 7 ngudi bi
thuong va 8 ngudi khac bi bit dem di.

Khi ndi vu phét gidc, nha cAm quyén Ha Noi con mudn dd tdi
cho “bon hdi tic”. Trong khi d6, mdt vai td bdoViét Nam lai loan
tin cdc ngu pht Viét Nam bi “tau nudc ngoai” bao vdy va dung sing
bidn x81 x4. Va cdc hing thdng tdn ngoai qudc nhu AFP, Reuters da
xdc dinh ring d6 chinh 12 nhitng thu tuan duyén Trung Qudc. Vay
ma nhd cAm quyén Ha Noi chi dim phan khdng 14y 1&, chi 1én 4n
nhitng hanh ddng ty phét clia cdc binh si Trung Qudc va yéu cau
trirng phat nhitng c4 nhan pham phép.

Thyc ra day khong phai 1a nhitng hanh vi ty phét 1€ loi cia mot
s6 binh s v trach nhiém ma 12 cd mdt chinh sich khiing bd clia
Trung Qudc dé ngin cAm ngu dan Viét Nam khong duge d&€n danh
cd tai viing bién siu, danh cho Trung Qudc ddc quyén dinh c4,
thim do va khai thdc dau khi. Hoi thdng 11, 2004, Trung Cdng con
ngang nhién duwa mot gian khoan diu khi tit Thugng Hai vao thém
luc dia Viét Nam chi c4ch bd bién 63 km.

Ngay nay moi ngudi mdi nhin thiy y dd ctia Trung Qudc: Ving
Pinh C4 Chung quy dinh trong Hiép USc Hop Tic Nghé C4 chi 1a
sy bién hinh cia Viing Bién C4m, cAm dia hay cAm hai do Trung
Quéc an dinh tir diu thap nién 1970. Mii tdi thang 8, 2002 chinh
phii Viét Nam méi 1én ti€ng phdn d6i viéc Trung Qudc an dinh
Viing Bién CAm d4nh c4 tai Viing Panh C4 Chung.

Tu sau ngay 30-6-2004 khi Hiép Udc Vinh Bic Viét va Hiép
U6c Hop Tac Pdnh C4 c¢6 hiéu luc thi hanh, Trung Qudc tw ban cho
ho doc quyén thao ting tai Vung Bién Cim trong Vinh BicViét
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ciing nhu tai mién duyén hai Trung Viét. Theo ghi nhin cla doi
bién phong Viét Nam, ndi trong nim 2004, riéng tai viing bién Da
Ning, cdc tau thuyén Trung Qudc di xAm nhip hii phan Viét Nam
1017 1an. Vay ma khong thay ¢6 phan ting ndo vé phia Viét Nam.

Thira thing x6ng 1én, tir thdng 10 dén thdng 12/2004, linh hai
quan Trung Qudc da sat hai 23 ngu din Pa Ning va Quing Ngii.

Ngay 8-1-2005, c4c tau tuan duyén Trung Qudc lai dung dai lién
bin chét 9 ngu dan Thanh Héa trong Ving Bién Cam tai Vinh Bic
Viét. Pay 1a nhitng hanh dong c6 sdt ¢6 du muu trong d6 Viét Cong
12 ké dong 16a biing cdch gitlip phuong tién.

Mot tuan sau vu khing b& 8-1-2005, Trung Quéc ddi giong, bia
dit ring luc lugng tudn duyén Trung Qudc chi bin chét nhitng ké
cubp c6 vii khi khi nhitng ngudi nay dinh cudp tau ddnh ca cua
Trung Qudc. Pdc ddo hon nita, cdc tau ddnh cd (ti hon) clia Viét
Nam di nd siing trudc vao cdc tau tudn duyén (c6 trang bi sting dai
lién) cta Trung Qudc! Vira déanh tréng viua #n cudp, Trung Qudc
mudn bién vu cd sit cda ho thanh vu cudp bién clia hdi tic dé doi
quyén ty vé chinh ding. Theo qui dinh cla ny Ban Lién Hop, doi
v@i cdc ngu dan hoat dong binh thudng, cic tau bi€n phong khong
dugc ding v6 khi d€ him doa, bao hanh, d3 thuong hay c6 sat. Cac
bién phdp x 1y chi c6 tinh cdch hanh chanh nhu bit gilt cic ngu
thuyén vi pham qui luat, nhung phai tra tau va trd tv do cho ngu dan
khi c6 sy bdo lanh thich dang.

Trong vu khiing b tai Vinh Bic Viét va viing bién Hoang Sa,
linh tudn duyén Trung Qudc da gi€t ngudi vo toi va trong chinh sdch
“sat nhat nhan, van nhan cu” (gi€t mot s6 ngu dan vo tdi khi€n hang
van ngudi khic s¢ khong ddm di ddnh c4 tai mién duyén hai xa bd).

TRUGC TOA AN QUOC DAN

Thang 6, 2004 khi cdc Hiép Udc Vinh Bic Viét ¢ hiéu lyc thi
hanh, thay mit ddng bao trong nudc khong con quyén duge néi, Uy
Ban Luat Gia Bdo V& Dan Quyén tai hdi ngoai di két 4n Pang
Cong San Viét Nam vé 4 tdi phan bdi t8 qudc, véi phan chii vin nhu
sau:
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“Nam 1999 PBéng Cong Sdn Viét Nam ky Hiép Pinh Bién Gidi Viét
Trung d€ nhugng dat bién gi6i cho Trung Qudc.

“Nam 2000, Bdng Cong Sdn Viét Nam ky Hiép Pinh Phin
Pinh Vinh Bic Bo va Hiép Pinh Hop Tic Nghé C4 dé ban nudc
Bién Pong va dang c4 dang ddu cho Trung Qudc.
“Nidm 1958 bing vin thu cda Pham Vin Pdng, Pang Cong Sin
Viét Nam cam két chuyén nhugng cdc quin ddo Hoang Sa va
Trudng Sa cho Trung Qudc.

“Nhitng hanh vi nay cdu thanh 4 tdi phdn boi T6 Quoc bing
cdch cdu két vdi nudc ngoai nhdm xdam pham chii quyén ciia quoc
gia, xdm pham sy toan ven lanh thd ciia T6 Quéc, va xdm pham
quyén ciia Quéc Dén duoc sit dung ddy dii nhiing tai nguyén va
nguoén lgi thién nhién ciia Pat Nudc”.

Trong hai ngay 28 va 29-1-2005, ngudi Viét hdi ngoai, khdp
ndi trén thé€ gidi di td chic nhitng cudc mit tinh va biéu tinh tudn
hanh trudc cdc toa Pai St va Téng Linh Sy Trung Qudc va Viét
Nam dé phan khdng nhitng hanh dong xam ling va cd sit c6 dy
muu ctia Trung Qudc, dong thdi két 4n Pang Cong Sdn Viét Nam
vé& nhitng hanh dong phan bodi t§ qudc va dong 16a sit hai dong bao
bing cdch tao cd hoi va gidp phudng tién cpo ké chanh pham.

L.S. NGUYEN HUU THONG
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THAM LUAN:

TAO THOI CO, XOAY
VAN NUOC

Ls.Lam Lé Trinh

LTS: Pdc san Ludt khoa 2007 xin cam on
Ls Lam Lé Trinh da dong y cho trich dung
bai sau day tir Tuyén tip “THUC TINH:
Quéc gia & Cong san” xudt ban tai
‘ Californie nhén dip Tét Pinh Hoi.

Sau Dé nhut thé chién, nha nghién ctru hoc quéc té Tibor Mende
d3 tién doan quyén luc thé gidi trong thé ky 21 s& di chuyén tir My
chau qua Péng Nam A 13 ving sap vuot 1én hang dau vé kinh té.
Nudc Viét Nam may min — hay bat hanh? - ¢6 mét vi tri dia du chinh
tri t6i hé vi ndm & trung tim vung nay. Cac dai cuong trén thé gioi
thém thudng thong tri xr ta chang nhimg vi nhu cau chién lugc quéan
sw ma con vi tai nguyén tai day rit doi giau. VN bi xich héa nim
1975 nhung thuyét domino khong thé hién nhu Hoa ky du doan. Tt
trén ba thap nién, Cong san khong dua ndi dit nudc ra khoi viing lay
cham tién va van 1¢ thudc ngoai bang.

Tuyén tap “THUC TINH, Quéc gia va Céng san” khong nham
muyc tiéu t6 Cong ma cling khong ¢ cao vong dua ra mét thong diép
chii quan. Téc gia c¢b ging phan tich mdt cach trung thyc nhimg sai
1am pham phai ciia phe Qudc gia 1An Cong san, dong thoi nhimg co
hoi bo 15 dé thyc hién thdng nhut va doc 1ap ma khong can xtr dung
dén chién tranh. Nhiing tai liéu va nhan xét trong sach khong ra ngoai
chu dich tra lai su that cho lich st hiu pha v& nhitng huyén thoai nuodi
séng Pang Cong san cho dén nay trong tim tu ciia mot s6 dong bao
con mé mudi hudng vé Xa hoi chu nghia dang gidy chét. Nhu thé,
mai tiéu huy duoc vinh vién mic cam thing, bai trong cudc huynh dé
tuong tan, do Pé qudc My, Nga, Tau giut gidy trén hai chuc ndm dé
roi tat ca déu bo roi chung ta. Trong chién tranh oy nhiém vira qua,
Nam lan Bic Viét déu 1am bia do dan cho ngoai bang. Khi that sy
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thirc tinh, chung ta m&i co thé bit tay nhau xiy dung qué huong,
khong hoang phi nhiing tai nguyén thié€n nhién va khoi 6c quy bau.

Pham vi bai niy giéi han nén chi dé cap dén ba diém cot yéu:
Ngudi cong san VN con 1a ngudi Viét nam that sy hay khong? Van
dé VN cbt luy 1a gi? Tai sao can mot cudc cach mang dan tdc dé thay
thé cong san?

Ngudi CSVN thuin thanh con 13 ngwoi Viét Nam
that sw hay khong?

Mic du xem tén gido nhu chat nha phién dau doc quan
chung, 1a déng minh cta tu ban bdc 16t, Mac Lé xay dung X4 hoi chu
nghia (xhcn) — dac biét sau khi ddng Bolchevick cudp dugc chinh
quyén & Nga thang 11.1917 - theo mé thirc mdt t6n gido, c6 gido chu
(1a Tong bi tho),gido 1y (duy vat bién ching) , gido didu ( chu thuyét
Mac-L¢ la chan ly; Téng bi tho 1a hién than cua Chan, Thién, M¥;
Pang luc nao ciing ding ). Dé dao tao con ngudi xhen moi hanh dong
theo 1énh gido chu, cac tay phu thuy CS dung ky thuét tdy ndo. Tinh
than va tit ca cac mdi tinh cam cii bi x6a bo; tir nay, dao durc cach
mang cua con ngudi CS méi gdm c6 nhitng dic tinh noi ldo khong
biét nguong, luén ludn nudt 161 cam két, luu manh 1at long va gian ac.
Ai khong phai 1a CS déu l1a ké thu giai cap, phai tiéu diét bang moi
cach. Phuong chdm chién dau 13 “citu canh bién minh phicong tién”,
phuong tién nao ciing tot mién tidu diét dwoc ké thi. Noi tom tat, cac
tay CS thuan thanh 13 nhimg con ngudi mdy hoat dong theo chi thi
Pang va hoan toan thiéu mét qua tim. T4t ca déu méc hai bénh hoang
tudng (paranoia) va ich ky (egomania).

Tai VN, nhai 16i Khong T, Hb Chi Minh tuyén bd “trong
nguwoi nhue trong cdy”. Voi khuén may diic Mac Lé, HO da san xuat
con nguodi xhen VN méi, vo than, vo phap, vo luén, khac biét voi
ngudi VN thét sy. Ho xem Lién x0 la t6 qudc , chdi bo lich su cd
truyén, mo ude xdy dung mot thién dudng vo san ha gidi va co vO
cho mot nén van hoa xay dung trén han thu va tu loi trong khi ¢t tay
cua van hoa Viét 1a tinh thuong.

Sau 30.4.1975, quan CS tir Bic tran vao Mién Nam. Chung
hanh dong dudi vi tuyén 17 nhu mot doan binh vién chinh ngoai quéc
chiém dong thudc dia. Noi gwong Thai thi Tau va thd phi Phap lac
xua, bon théng tri thuc dan CS vo vét vang bac, chau bau, may moc,
dd quy cho vé Bic, dap pha céac di tich lich sir, huy diét sach vo, bat
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dan hoc tdp mut mua, day di viung kinh t& moi, dap pha nghia trang,
md m4, thay doi tién bac, thay ludn tén thu d6 Saigon nhu CS lam bén
Nga s0.

Trong cung cach cai tri nudc, ngudi CS con dé 16 tu cach
ngoai quoc khi ho bao vé uu tién quyén lgi ciia quan thay Nga-Tau,
bat chap su thiét thoi ciia dan Viét. Sau day, vai thi du dién hinh:

1) H6 d3 mé mudi tuan 1énh Mao cho thi hanh tan bao ké hoach cai
cach rudng dét tir 1953 dén 1956, sat hai gén mot tri€u néng dan vo
to1.

2) Bic Viét cam miéng hén nam 1958 trudc canh Ham doi Trung
cong dé bep Hai quan VNCH dé cudng chiém Hoang Sa. Ching
nhing thé, Thu tuéng Pham Vin Pong con nhin nhan bang cong vin
cht quyén Béc Kinh trén dao nay.

3) Ha Noi da yéu cau Trung Cong g01 320.000 quén trong giai doan
1965-1968 qua gitp CSVN (theo tiét 16 ctua Thong tin xd Nhut
Kyodo va 4) Du chién thang, Pham Van Dong lay luc ké thu cu la
My tré lai VN trong thap nién 90.

Trude khi nhdm mit lia doi, H6 khéng nguong miéng tuyén
bd sung sudng duge vé chiu dng cha 1a Cac Méc va Mao su phu!

Dé ctru ché 6, Ha ndi “doi mdi” kinh té nam 1986 nhung vé
chinh tri, chung van dan ap dan chiing nhu mot tang 16p mafia d6 véi
dac quyén, dic loi. Bé quéc Lién X0 sup dd nam 1992, chu thuyét
Mac Lé mat hét hap luc va bi thé gidi xem nhu mét ta gio.

Du ludn cho rang VN Dan chi Cong hoa s& khong ton tai qua
mot thap nién thé ma chung van con do. Tai sao? Dé 6n dinh 1am an,
Bic Kinh 14n Hoa Thinh Bén khong mudn c6 sy x4o tron & VN. Hon
nira, da s dan Viét chan ghét d6 mau va cho rang chién lugc hay
nhirt 14 chuyén bién ché do CS bang bién phap 6n hoa. Pay chi 1a y
mudn chii quan, con su thuc khach quan thé nao? Thién nghi can
binh tinh nhan dinh mot s6 diém:

1) Nguoi CS chi lui budce khi ho yéu thé hon ddi phuong. Tuy dét,
cac tay lanh dao CS 1a byc su trong truong tranh dau, ho khong dai ky
vao ban 4n tir hinh ciia minh khi biét khong thé tir chdi rat lui trude
lan song cach mang.

2) Cach mang khong luon ludn bét bude d6 méu.

3) Vén dé dan cam thu CS con nguyén & VN, nhu thé cai mam cach
mang van tiém tang.

4) Néu chiing ta khong mubn ma hoan canh cach mang chin mui thi
tim cach ngan lai cling khong dwgc. VN hién & trong giai doan chot
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ctia tién trinh cach mang dén toc di phat khoi cach day mot thé ky khi
thyc dan Phap chiém déng ba tinh Mién Pong Nam ky niam 1862.
Cudc ndi loan chéng Pé qubc kéo dai, Ho va ddng chi da qua mat cac
dang phai quoc gia cudp doat chinh quyén nim 1945 va sau do,
chung 161 cuén dong bao Bic Viét vao mot cude chién mdi ménh
danh “chéng My ciru nuée”.

Long dan trong nudc bat man hién khong ngét gia ting. Sy
ddi truy xa hoi dat 1€n mirc tot cung: mai dam, Xuét cang phu nit lam
diém, xi ke, hat xach, that nghiép, mua ban vin bang... Chinh quyén
u 1i khéng chiu cai cach. Va ching, mudn cai cach ciing khong dugc
cho dén ngay nao diéu 4 cua Hién Phap 1992 lién hé dén doc quyén
lanh dao ctia Bang CS chua bi x6a bo. Poc dang tao dac quyén, dac
loi va bét cong. Diéu 4 1a tir huyét cia CSVN.

Ttr bt sg, dan hét so, dung hon ndi so di chuyén tir Dan qua
Dang. Nhiéu triéu chimg béo hiéu sy sup d6 cua ché do CS: cudce
song truy lac ctia gioi tu ban do 1a mot diéu si nhuc giai cAp nong dan
va cong dan bi khai thac tan cung va khong dugc che chd; canh vo
vét cho chiéu cta can bd CS & moi cép, va su luu hanh tai cac thanh
phd nhing tai liéu chdng d6i chinh phu.

Van dé Viét Nam la gi? Can gidi quyét ra sao?

Van dé Viét Nam tir ngay 1ap qudc cho dén nay 1a mdi am
anh trién mién ciia mot dan toc nho yéu bi dia ly chinh tri ngiu nhién
dit ¢ phia Nam cua Trung Qudc, mot lang giéng khong 15, rong nhurt
va déng dan nhut trén thé gidi. Nudc Vin Lang ra doi vao 16i thé ky
thir 7 trudc Céng Nguyén. Vi vua dau tién thuoc ho Hong Bang liy
danh hiéu Hung Vuong.

Lich st VN 12 mét lich st tranh ddu gian khd chéng chu
nghia Dai Han ludn ludn lim le tiéu hoa nudc chu hiu bé ti. Quyét
tam séng tu do va bao vé doc lap 1a hai yéu t6 chi phdi hang dau moi
bién ¢d chinh tri quan trong trong st sach nude Viét. Tu tudng chu
dao trong nghé thuat tri qudc cta dan toc chung ta phan chiéu hai dic
tinh nay.

Déan Viét luoén luén c6 cam giac dung bén b0 vue thim, bi
Trung Hoa uy hiép thuong xuyén. Boi thé, mdi khi nén doc 1ap qudc
gia bi Tau de doa hay tugc doat, tinh thdn du tranh bat khut 1a vii
khi tdm 1y duy nhut, luu truyen qua bao nhiéu thé h¢ va ling sau vao
tiém thirc moi cong dan VN dén mirc tré nén mot thir ban nang: ban
ning sinh ton dan toc. Vi khong hiéu rd ngudn cdi quyét tim cua
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nguoi Viét chong ach n6 1€ cho nén nhing hoc gia xir ngoai nghién
ctru vé VN lam khi tham luong sai cac bién c6 quan sy, chinh trj va
x3d hoi dang dién trén dat Viét. Gido su Phap Paul Mus la mot trong
nhitng nhan vat hiém c6 nhan dinh sau sic: “Ngay tr khi ldp quéc,
maéu chét ciia lich sw Viét la tinh than khdang ngoai xam dwoc hoa hop
mét cach nghich 1y véi kha nang dong héa nhitng gi tir ngodi du nhdp
vdo, mot tinh than quoc gia qudt khoi khéng gi lay chuyén dwoc mdc
du bi thua trdn, bi phdan chia, bi chinh phuc.”

Diém nén luu y la ngudi dan Viét khong ngai dimg 1én lam
cach mang mbi khi ngoai bang chiém doat chii quyén qudc gia va cai
tri theo 16i thuc dan. Hinh thirc Cach Mang khong dem ra ap dung
chéng bao chiia trong nude bire hiép dan lanh. Trong truong hop nay,
thuong mot nhan vat tai dirc dugce dan ung ho dé dung nén mot triéu
dai mdi, sau khi trudt phé hon quan. Cach mang giai phong dan toc —
goi gon 1a Cdch mang Dan téc (CMDT)— 1a mdt cude chién dau lién
tuc, trudng ky, bat chip gia nao, chong dé qudc xam ling. Nho c6
tinh than bat khuit, VN khong bj dong hoa sau 1000 nim d6 ho cua
Tau. Du biét trudc s& that bai, nha cach mang van khong son long.
Nguyén Thai Hoc ting noi: “Khong thanh cong thi thanh nhéan.”

Tir Nguyén Trung Truc (bi Phap xir tir naim 1868) cho dén
Tran Van B4 (bi thyc dan CS bén bé nam 1985), 117 ndm da trdi qua,
6 thé h¢ anh hing ndi tiép hy sinh, ho thudc nhiéu giai tang xa hoi va
td chuc chinh tri khac nhau nhung tat ca déu xa than dau tranh cho
mot muc tiéu chung: giai phong dat khoi ach nude ngoai.

Lich sir VN d4 trai qua ba cudc cach mang tor ngay khai
qudc: Cude cach mang dau cham dut thoi ky Bic thude kéo dai ngot
mot ngan ndm véi chién thing Bach Pang Giang nim 939. Cudc cach
mang tht hai két thuc sy d6 ho 21 nam cua quan Minh (1407-1428),
bang viéc quan Minh dau hang Binh Dinh Vuong Lé Loi. Cudc cach
mang thir ba khdi dau nam 1862 khi quan Phap chiém bang vii lyc ba
tinh Mién Pong Nam ky. Nhimg gi da xdy ra tai VN tir khi Dang
Cong san Dong Duong chiém chinh quyén nam 1945 cho dén nay la
su tiép tuc cua tién trinh CMDT dang dién tién va chi chim dat khi
CS bi 1at 6. Nhu trinh trén, CSVN duoc xem nhu lyc luong ngoai
xam cua Dé tor Quéc té. Ho 1a nhimg ngudi Viét vong than, vong bon,
mot loai thyc dan do hay dung hon, ho khong con la nguoi VN tir hon
nita thé ky qua.

Tai sao phdi lam Cach Mang?
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Ho6 Chi Minh qua doi nam 1969. Di san thim doc va nguy hai
nhtt ma Ho luu lai 13 tiéu diét nén van hoa cd tmyén cia Pat nudc
dit trén quy tic nhéan, nghia, 1&, tri, tin va thay thé bang van hoa xi
hoi chu nghia vo than, vo phap va vo luan. Sau cai mat tién phdn
thinh gia tao ma nhém mafia Ha N6i dung ra & cac thanh phé dé loe
thé gidi, 1a tham canh ban cung, hau tién, bénh hoan cua néng thoén va
gidi cong nhan. Trén lung cac dang phai quéc gia wong hén, Cong san
da thuc hién bﬁng sung va cong mot cudc cach mang ngoai lai dé xoa
bo cac gia tri cao quy ma t6 tién da day cong xay dép, dé thay doi nép
song, suy tu, phong tuc , tap quan va luén ca ngén ngir cuia nguoi dan
Viét. Muc tiéu téi thuong ciia H) 13 ap dat 1au dai - vinh vién, néu
duoc - thuyét Mac Lé tai Viét Nam.

Dé dep Cach mang cong san dang lam bang hoai Dat nude, can
mot cudc cach mang giai phong dén toc. Khong co giai phap nao khac
néu mubn som két thiic mot sy quan ly t6i t¢ va hoi sinh tim thirc bat
khuét ctia quan ching. Ciing nhu tat ca cac ché do va Iy thuyét chinh
tri nhan tao, xa hoi chui nghia khong thoat khéi quy luat thanh, thinh,
suy, hity. Tot dinh ctia CSVN 1a chién thing nim 1975. Hién chung &
trén da suy sup khong thé ngin ndi vi ching ngao man vi pham bi
kiép tri nudc ting duoc Khong tir vach ra “Thudn thién gia ton,
nghich Thién gid vong, Thuain Troi thi con, nghich Troi thi mat”
“Troi” ¢6 nghia “Y Déan”. Hai thé ky sau Khong Tir, Manh Tir can
dam xac nhan giita thoi quan chu chuyén ché: “Ddn vi quy, xa tdic
thir chi, quan vi khinh”.

CSVN s& khong cudng lai n6i hai quy tic thién nhién khac la
“Vat Cing Tdc Bién” va “Twong Quan Nhdn Qua.” That vay, tai VN
hién nay, mau thuan gia tang hét thudc chua gitra nha cAm quyén ap
btrc va quan chung bi hiép dap. Pai loan s& xay ra. Ngay xua, Manh
T goi tinh trang Ay “Thwong vé dao quy, ha vé phdp thi.” Dan
khong con nhin dugc nira trude canh vo vét va cha dap cong ly cua
can bo CS. Tirc nude v& bo. D6 1a diém “cing”, “bién” bit budc nd
tung. Ba tir huyét cia Pang CS 1a khuyét tat noi tai, manh lyc cia
dong do-la giét chét tinh dong chi va sirc manh vii bao cua truyén
thong thdi lién tuc vao nudce nhitng ¥ thirc truyén nhiém vé dan chu
va nhan quyén. Theo luat Nhan Qua ctua Dao Phét va phuong phap
luan “Tuong quan Nhan qua” (relation de cause a effet) cia cac nha
bac hoc thi c6 vay phai trd. Céc toi &c CS la mdt mon ng mau tich luy
nhidu nim. D3 dén lac CS phai tra 10i v6i qudc dan dong bao. Moi
ché doa doc tai khong thé cuong ndi huéng chuyén bt bude qua Dan



Ddc san Ludt khoa 2007

chil. Nguyén thi tuéng Anh Margaret Thatcher timg noi: “Néu dicoc
tw do chon lya thi con nguoi luén luon chon Tu do.” Cach mang
khong phai 1a mot bién c¢b ngiu nhién. Cach mang 1 diém chét cua
mot tién trinh bat kha khang.

Mot s6 nguoi dit cau hoi: Hién 0 hy vong lat d6 CS hay
khong? Lam sao Cach mang thanh cong néu khong 1ap Dang? Phai ap
dung chién lugc nao? Khi nao Cach mang bung nd? Cac yéu t ngoai
qudc anh hudng ra sao dén Cach Mang?

Lich sir cho thiy tai VN chua bao gio co mot ché do suy
thoi ma thinh tré lai duge. Vi mot chinh thé doc dang toan tri nhu &
VN ngay nay, su kién ndy cang kho thé phu nhan. Theo dinh ngha,
Cach mang 1a mét sy ty dong ndi day ctia quan chung dé lat @6 mot
trat tu chinh tri khong dap (mg nguyén vong cua da s6. Cach mang c6
hy vong thanh cong khi hoi du ba yéu t6 chién lugc: thoi, thé va co.
Thoi qua, thé xudng, lyc suy 1a hién trang ciia CSVN. Béng chimg la
dan ching xubng dudng cang ngdy cang doéng & Thai Binh, Xuan
Loc, Kim No, Thanh Hoéa, Ha N¢i, Lién khu tw, Bic Ninh, Tra C9,
Thanh phé Hb chi Minh, Long xuyén..v..v..dé phan ddi Chinh quyén.
Cac phong trao d4u tranh cho dan chu, nhan quyén, tu do nghiép
doan.. d4 xudt hién va duoc Thé gioi ung ho..

bang cach mang la yéu td quan trong nhung khong phai la
yéu t6 “khong thé thiéu dugc (sine qua non)” dé cudc ndi loan xay ra.
Céach mang Phap nam 1789 da bung né khong do mdt dang nao phat
dong. Nhitng ca nhan chéng quan chu, két hop thanh nhiéu nhom
nhg, gieo ric tir lau trong xa hoi thanh thi va nong thon tu tuéng cach
mang cua J.J. Rousseau, Montesquieu, Voltaire..Dan ngheo Paris, bét
mén vi thiéu banh mi, chup liy co hoi xubng dudng tng ho nhing dai
biéu Tiers Etat trong Qudc hoi dang bi Nha Vua him doa dan 4 ap.

Trong cugc Cach Mang Nhung nam 1989 ¢ Ti¢p Khic ciing
vay, khong c6 mét Dang cach mang nao lanh dao quan chung. Dan
xudng dudng, nghe 101 kéu goi ciia nhom tri thite ménh danh Hién
chuong 77. Qua hai cudc cach mang ké trén, c6 thé két luan: Cach
mang la hé qua cta su ap buc, bdc 16t, bat cong trong mot ché do doc
tai, da c6 hay khong Bang Cach mang.

Nhitng vu khéi nghia chéng Cong tai Viét Nam sau 1975
thit bai 1a vi thiéu mot chién lugc ddu tranh thich hop va kha thi.
Phuong tién nhiéu ma chién luoc d& thi van thua, d6 1a bai hoc cua
Hoa ky. Trong truong hop chung ta, chii diém chién lugc 1 phai vén
dung bang moi cach sirc manh van ning ciia khdi nguoi bat man. Can
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nghién clru tudng tan ky thuét chuyén bién tu twong cia ho tir tho o,
tiéu cuc den quyét tdm déan than, xuong duong khi thoi co dén tai
diém quyét dinh. M6t cude tong ndi diy cia quan chung sé tran ngap
lyc luong an ninh CS. Khi thé toan déan s& lam cho luc lwong nay nao
nung, budng sung, dimg vé phia dai chung, chon Dén thay vi nga theo
bang. Noi tom tdc, muc tiéu tin cong phai 1a muc tiéu tinh than,
phuong tién tan cong 1a phuong tién truyén thong xir dung quyét liét.
Chién lugc ¢ hai hinh thtc: truc tiép, dé tao uu thé ap dao khi tan
cong manh vao yéu diém cua dich. Va gian tiép, dé 1am hao mon tinh
than va vat chat ddi phuong. Van dé chién luoc quyét dinh su thanh
bai ciia Cach mang.

Sau hét, khong nén chii quan phti nhan anh huong ciia nhing
yéu t6 ngoai qudc ddi v6i cach mang. Anh huong c6 hai loai: tich cuc
(xu thé doc tai chuyén bién qua dan ch, 4p lyc nhan quyén va dan
chu cuia khdi ngudi Viét luu vong...) va tiéu cuc (thé luc ngoai qudc
dau tu tai VN, Hoa ky va Trung cong chong cach mang vi dong co
khac nhau...) Bién cb Cach ‘mang ¢ thé chdm lai vi chinh sach cua
ngoai bang nhung khong thé bi ngan can néu Thé glO’l Ty do khong
gidi quyét giim cho Cong san ba diém nong: hd phan cach giau
nghéo, tham nhiing va canh bi ap burc, boc 16t hang ngay cta dan
Viét.

Cong san Viét hién tién sau vao giai doan thoai trao, hét
thoi, that thé va luc suy . Co su “chia tay y thuc hé”, - dang hon, mot
cudc ly hon vinh vién - gitra Pang va Dan. Mat dan 1a mat tat ca. Vi
biét rd su that phu phang nay ma luc sanh tién, Ho Chi Minh d4 nhéc
di, nhéc lai v6i cac ddng chi: “Cé Ddn la c¢6 tat ca.” Trong chiéu dai
cudc chién Viét Nam, HO va bang CS da tan dung duoc stuc manh
cta dan dé chién thing vi ho da bi i gat duoc dan. Mién Nam tham
bai vi khong nim dugc Dan. Vay mudn thanh cong, phai THUC
TINH, hoc hoi tir cac sai 1am va co hoi bo 1§ trong di vang. Phai trd
VE NGUON, ttc vé v6i dan toc, xdy dung dan thanh mot sirc manh
vo dich, moét thanh tri che chd ché do phat sinh tir dan. Mot ché do
boi dan, cua dan va vi dan. Sttc manh dan toc cong véi kinh nghiém
dau tranh va 1ong yéu nudc ndng nhiét giup gidi lanh dao sang subt
tao thoi co dé xoay van nudc.

Ls. Lam L& Trinh
Thuy Hoa Trang
Xuén Pinh Hei
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Gigi Thiéu Téc gid & Tac pham: )
VIET NAM TRONG THE
CHIEN LUGC QUOC TE MOI

Ls. Trén Tit Huyén

LTS. Ls. Tran Tit Huyén la Truéng Nam ciia cé Ludt su Trdn Vin Tuyén,
nguoi dau tién da dugc tdc gid Thién Y bi mdt dua cho doc bén théo tai lidu
“Viét Nam Trong Thé Chién Lugc Quéc TE Mdi” (1977) tai Viét Nam.Ndm
1995tai lieu nay dugc dn hanh lan ddu va da tdi ban ldn thit hai vao ndm
2005 tai Houston, Texas, Hoa K.

Piing ra toi di phai viét doi diéu gidi thiéu tic gid va tdc phim
“Vigt Nam Trong Thé Chién Lugc Quéc Té Méi” trong 4n ban 1an
dau (1995), song vi lic d6 td6i méi dén Hoa Ky chua dugc bao
lau,ddi sdng chua dn dinh, nhian dugc ban thdo qud tré, nén danh
khit lai cho d&€n hom nay, trong 1an tdi bin nay.

Trude hét ddi véi tac gia Thién Y Nguyén Vin Thing va toi
khong phai 14 chd xa la. Chiing tdi quen biét va cling hanh nghé tai
Toa Thugng ThaAm Sai Gon trudc nim 1975. Mdi khi gip nhau hay
trong lic chd dgi phién toa, anh thudng kéo t6i ra hanh lang tda dn
trao d6i vé tinh hinh qudc t& va qudc ndi, vé cudc chién kéo dai trén
qué huong va vé tuong lai dit nuSc. Anh chinh 13 tic gid Thu Ngd
glti cdc nha 1anh dao hai mién Nam Bic ding trén ndi san “Sinh
Vién Ti€n B Luat Khoa” vao thdi diém hoi dam Paris khdi sy it
14u(1969), kéu goi cdc nha linh dao hai mién Nam Bic “Nhdn co
may lich si ndy, cing nhau tim ra dugc mot gidi phdp phu hop véi
thuc trang ddt nudc. . .cé lgi nhét cho dan toc Viet Nam, dé cham
diit suw do mdu vé ich cho thé hé thanh nién chiing toi... ”(Nhirng
dong TAm Huyét)

Nhan xét vé cd tinh, ban be cling nhu t6i déu dong ¥ ring anh la
mot con ngudi bdc tryc, diy nhiét huyét, tir lic con 12 mot thanh
nién cho dén nay di ngoai luc tudn ma vin hing say hoat dong gin
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b6 vdéi tp thé, cho xa hoi, con ngudi, dan tdc va dat nude. VGi kha
ning dn néi hiing bién, c6 duyén, bién luin sic bén va diy tinh
thuyé&t phuc, anh di thanh cong trong c4c cudc tranh luin véi ban be
trong chon riéng tu cling nhu trong cdc cudc hoi hop cong khai. Anh
ting 1a mot thanh vién trong “Nhém Hung Bién Luat Khoa” va la
thanh vién trong Ban Pai Dién Sinh Vién Ludt Khoa SaiGon (Hoi
Pdng Kiém Séat)Sau nim 1975 Sai gon d8i chi thay tén, Thién Y
da sém lao vao mot cudc chi€n ddu méi chéng ché& ddc tai cong sdn,
cling mdt s& anh em bi mat thanh 1ap “Mit Trin Nhin Quyén Viét
Nam” va di bi bit cAm ti. Vi 12 ngudi c6 kién thic rong, kha ning
néi va viét, nén di dugc t6 chic tin nhiém trong vai trd ﬁy Vién
Nghién Huan ctia Mit Trin Nhian Quyén Viét Nam. Chinh trong vai
trd nay, Thién Y da 13 ngudi khdi thdo “Chinh Cuong va Sich Lugc
Pau Tranh Cda Mit Trin Nhan Quyén Viét Nam”, “Ban Tuyén
Ngon Nhan Quyén Viét Nam” (1978) va nhiu tai liéu huan luyén
va hoc tdp khdc, trong d6 c6 tai liéu nghién cttu 1y luin “Viégt Nam
Trong Thé Chién Lugc Quéc Té Méi”, ma toi c6 han hanh 13 ngudi
diu tién dugc anh cho doc ban thdo viét trén hai tip vé hoc trd vao
d4u nim 1977. Tdi con nhd, vao mdt budi chiéu mdt ngay clia thang
2 ndm 1977, anh hen la sé ng6i sn trén chiéc xe Honda Dame chd
t6i trudc cdng S Cong Nghiép Thanh Phd (truSe 1a Bo Tu Phip
VNCH) trén dudng Thong Nhat gin nha thd Dtc Ba. Khi thiy nhau,
theo qui u6c trude, cd hai chady xe Honda song song vé huéng S&
Thi Sai Gon. Khi d&€n nga tu Thong Nhit & Cudng DE, ding lic c6
den dd, chiing toi sdp lai gin nhau va anh trao cho tdi hai tdp v& hoc
trd mot cdch binh than, rdi hai ngudi ré hai huéng khac nhau.

Sau khi doc ban th3o toi rat sic dong va cdm phuc tdc gid. Sic
dong vi ndi dung tai li€u da tdéat ra mot thién chi va long yéu nudc
ndng nan cda tic gid, dd noi 1én dugce ding tim thic va gidi quyét
dudc phan nao ndi bin khoin khic khdai clia c4 nhan toi, va cé 1&
ciing ctia nhiéu ngudi Viét mién Nam sau cudc chi€n két thic qud
nhanh ma chua hiéu vi sao; Pdng thdi da thdi vao long t6i mdt niém
lac quan tin tudng § tuong lai din toc. Thédn phuc vi khd ning ludn
ly, véi cdc sy kién, tai liéu chiing minh ma ai ciing c¢6 thé kiém
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chitng dudc, nén c¢6 tinh 16i cudén va thuyét phuc ngudi doc. Than
phuc vi su can ddm dan than clia anh vao mot cudc chién diu cam
go, day hiém nguy trong 1ong ch& dd dang con say men chién thing,
mdt ké dich dang & th€ manh, rat manh lic d6. Thdn phuc vi anh da
tir bé cd hdi c6 thé tién than trong ché€ dd mdi, khi 1y lich duge coi 1a
t6t (do thanh phan xuat thin tir giai cAp lao dong nghéo phan dau
vuon 1én) va khd ning ctia anh trong moi trudng gido duc clia ch&
dd méi da tao dudc uy th€ va sy tin tudng cia Ban Gidm Hiéu nha
trudng mudn tao diéu kién, cAt nhic anh.

D3i v6i tic phdm, sau khi doc “Viét Nam Trong Thé Chién Lugc
Quéc TE méi”, c6 1& doc gid sé thiy dudc than phan bat binh ding
clia cdc nuSc ngheo y&u nhu Viét Nam chiing ta trong phian “Nhdn
DPinh Téng Qudt Vé Nén Tdng Bang Giao Quéc Té”. PE hiéu ring,
“Cdc nudc nghéo muén cé doc ldp chii quyén va dvoc doi xit binh
ddng, khong cé con duong nao khdc la phdi tim cdch vuon minh
lén dé budc vdao hang ngii cdc nudc gidu. Viét Nam chiing ta ngady
ndo chua théat khéi canh nghéo yéu, ngady dy doc lap, chii quyén va
binh ddng chua thé cé dugc trong quan hé quéc t¢” (VNTTCLQTM,
trang 33).

DPoc gid cling bi€t duge ndi dung thé chién luge qudc t& cii va
ndi dung thé& chi€n lugc qudc t&€ méi 1a gi va vi sao c¢6 sy thay ddi
thé chién luge qudc t€ cla cdc cudng qudc cuc (Phan II, Chuong I, 11
& III). Biét dugc diéu nay, doc gia s& hiu dudc vi sao cudc chién
bio vé phin dat ty do va ché€ @6 dan chi VNCH ciia quan din Mién
Nam Viét Nam, c¢6 chinh nghia, dang & th€ manh va cudc chién kéo
dai nhu th€ (1954-1975) ma da sup d8 qua nhanh gon. Biét va hi€u
nhu th€ d€ c6 thé ddng y v6i ludn di€ém nay cla tic gid: “...cudc
chién tranh Viét Nam két thiic nhu thé, khong phdi la thdng loi ciia
phe ndy doi véi phe kia ma chi la vi nhu cdu thay déi thé chién lugc
quoc t&€ mdi ciia cdc cuong quoc cuc ma théi” (VNTTCLQOTM, trang
147).
Néu vay thi Viét Nam da va dang di vao Th& Chién Ludgc
Qudc TE Méi nhu thé nao? Theo tdc gid Thién Y, thi qud trinh dua
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Viét Nam vao th€ chién lugc quoc t€ mdi da va dang trdi qua ba
budc:

- Triét tiéu ch& do6 cuc hitu Viét Nam Cong Hoa (da hoan tat).

- Triét tiéu ch& do cyc t4 Cong Hoa Xa Hoi Chli Nghia Viét Nam
(da va dang ti€u vong)

- Hinh thanh ch& d6 tu do dan chi (dd va dang hinh thanh)

Biing 1y luin va thuc tién, tdc gid da cho thdy, va chiing ta c6
thé kiém chitng dudc, ch& @6 cuc tdA CHXHCNVN di va dang trén
da ti€u vong trong cdi ma tdc gia goi 1a “Méi truong mdt ngot kinh
t& thi truong” (mat ngot chét rudi). Trong modi trudng niy di va
dang di&n ra sy chuyén héa: Cic cin bo, ding vién cong sin dang
“bi” tu sdn héa, nha nudc cong san dang bi tw bdn héa, va ch& do
cong san dang bi dan chi héa ting bude. G cudi qué trinh chuyén
héa nay, theo qui luat duy vat bién ching thi “lugng d6i, chat ddi”.
Nghia 1a, mot khi lugng dan chi tich lily thira di thay th€ lugng doc
tai, thi ch€ do6 doc tai tdan tri hién nay sé bi€n chit thanh ch& do
dan cha.

Viy bao gi¢ ché& do cuc tA CHXHCNVN hién nay méi tiéu
vong? Theo tdc gid thi sy tiéu vong ché dd ddc tai tdoan tri hién nay
tai Viét Nam, d€ hinh thanh ch& d6 dan chd da 1a diéu tat y&u; Sy
thé nay d&€n mau hay cham la tuy vao cic “luc ddy, luc xoay ti
nhiéu phia ciing chiéu”, trong d6 c6 luc dau tranh cla cac luc lugng
qudc gia, dan toc, dan chi trong cling nhu ngdai nudc theo chiéu
huéng dan chi héa dat nudc.

Sau ciing, d€ chuyén ddi ché& do tir doc tai qua dian chi mot
cach hoa diu va nhanh chéng hon, phui hgp vdi yéu ciu cda thé
chi&n lugc qudc t&€ méi, tic gid trong nhitng trang sich cudi cing da
“Ludn ban vé mot gidi phdp toan cudc cho van dé tuong lai dan téc
Vigt Nam”. Trong d6, tic gid dé nghi “Ba budc tién dén nén dan
chii nhat nguyén dan tjc ”. Noi dung mdi budc di nay ra sao, khd thi
hay khong kha thi 1a diéu c6 thé gy tranh luan. Tuy nhién, theo
nhin dinh cta chdng t6i, va cling ding vé6i ¥ nghi cua tdc gid khi
dua ra dé nghi nay, ciing thdy 12 khé hién thuc, vo ciing khé, nhung
kha thi, néu cdc bén “vi déat nudc, vi dan thc va cé long yéu nudc
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thuc su”. C6 diéu, tic gid ciing d& dit vé hiéu qud thuc tién clia
gidi phdp dé nghi ndy, nén da viét “ chiing toi chi mudn ndi lén
khdt vong cd nhén, ciing la khdt vong chung cia toan déan Vigt, voi
udc mong rang, cdc nha lanh dao dan toc sé sém tim ra va hién
thuc mot gidgi phdp téi uu cho vian dé tuong lai dan tjc Vigt
Nam”.(trang 409)

Dén day c6 thé néi tic gid Thién Y ding 12 mot con ngudi “tri
hanh ddng nhit” va c6 éc thuc t&, nén khi ban vé tuong lai di't nudc
anh da dua ra mot gidi phap cu thé ma anh goi 12 “Ba budc dén nén
déan chii nhét nguyén déan toc ”. Poi v6i anh, din chi, ty do vira 1a
ly tudng vira 12 muc tiéu phai hién thyc. Vi th& khi dé cap d€n dan
chi, ty do anh da nghi ngay dén phuong cdch bién 1y twdng thanh
hién thyc va dua ra gidi phap “Ba budc” néi trén. Py 1a diém son
clia tdc gid va tdc phdm, ching toi nghi thé.

Bay gid, phan con lai ty thudc vao nhitng ngudi 1anh dao duong
thdi & Viét Nam. Theo tdc gid, néu ho biét sém nim Idy cd hoi
thun 1¢i, 1gi dung nhitng k& hd clia th& chién luge qudc t&€ mdi, tuw
gidc mau sém tir bd ddc tai, chuyén d6i qua dan chi, d€ c6 thé huy
dong dudc ndi luc (siic manh bén trong) va ngoai lyc (siic manh bén
ngodai), tao thanh ngon gié tong hgp dd sic dwa con diéu Viét
Nam(néu hinh dung Viét Nam nhu mdt con diéu) cit cdnh 1én va cit
canh 1én cao. Ngugc lai néu ho ti€p U Ii, mil ni che tai, khong them
dé&m xia t6i nhitng ti€ng néi xay dung va day thién chi § trong cling
nhu ngoai nuéc, sé& chi c6 tic dung 1am chim tién trinh di dén tuong
lai tt dep cho din toc, nhungkhdng thé 1am mat tuong lai tot dep
Ay. Mot tuong lai ma tdc gid khing dinh “chic chin sé& dén, van dé
chi con 1a thdi gian, ma né€u nhitng ngudi linh dao hién nay biét
khon ngoan hon, thi s& it ngdn thdi gian di dé€n tuonglai d6” (Tra
15i phéng van clia VOA, 5/1995).

Sau cung, tdc gia Thién Y, qua tidc phdm “Vigt Nam Trong Thé
Chién Lugc Quéc Té Méi” @i dugc viét di viét lai nhiéu 1An, trong
bi mat (1977) ciing nhu cong khai trong nha t (1978 viét theo yéu
cAu clia chap phdp) va & hdi ngoai mudi nam trudc (1995) va nay tdi
ban (2005), da nhu mot thong diép manh mé gii d&€n nhitng ngudi
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lanh dao dan toc c6 trdch nhiém hom qua, hdm nay va ngay mai.
Thiét tudng, day 13 mot tac pham 1y lun chinh tri c6 gia tri thyc tién
can doc, danh cho tit c4 nhitng ai con quan tim dén van mang dat
nudc, tuong lai dan tdc.

Tran trong gidi thi€u cuing ban doc khip noi.

Oak Land, California ngay 9 thdng 9 nam 2005

Luat su Tran T Huyén
= A * Hinh luu

niém bira ti€c
chao ming hai
4i nit ctia ¢d
luat sy Lé Vian
Mio dén thim
Houston la Ls.
Nga & Phu
quén dén ti
Chau Au, Ls.
Kim Phuong
: ; (hién thé ciia
— b - ' Ls. Tran Tit
Huyén) déi’ te Bdc California. Hai vi ngoi la Gs. Mai Vin Lé va Ls.
Nguyén Vin Quy.
* Hang ddng 1 (ti trdi qua phdi) Phu nhdn CSVLK Lé Phit Minh, Phu
nhan Ls. Nguyén Ti€n Dat, Phu nhan Ls. Ng6 Hitu Lién, em géi Ls. Nga
va Ls. Nga, CSVLK Pham thi Minh va Ls. Nguyén Thi Chinh .
* Hang ding 2: Ls. Nguyen N. Hii,Ls. Nguyén Tin, , Ls. Nguyén Th&
Linh, Gs. Nguyén P. Tht, chdu Ls. Phugng va Ls. Phugng, Phu nhan Ls.
Tin, CSVLK Phuong Nam,phia sau 12 Cyu Thim phin Tran Hao, Ls.
Nguyén T. Nhung, Ls. Nguyén mai, Phu quan Ls. Nhung, CSVLK Lé P.
Minh, Phu quan Ls. Nga va Thién Y Nguy&n Van Thing .
BAI THUYET TRINH CUA THIEN Y:

- 136 -



Ddc san Ludt khoa 2007

VIET NAM
DA VA DANG
DI VE DAU?

LTS. Trong cudc héi ludgn chii
dé “Vigt Nam Con Duong
Chiing ta di” do mot nhom ludt
su, ludt gia, van nghé s va cuu

y | : chién st QLVNCH té chitc vao
ngay Thit Bdy 1-4-2006 tai Hoz Trmmg Trung Tam Céng Gido Viét Nam,
CSVLK Thién Y Nguyén Vian Theng da thuyét trinh iing khdu trong gan 30
phiit dé tai “Vigt Nam da va dang di vé dau”. Sau ddy la bai dugc dién gid
lugc ghi lai ndi dung cdc phdn chinh yéu.

* % % “Vigt Nam da va dang di vé ddu? ” 13 dé tai thuy&t trinh
va hoi ludn, vio thdi diém danh diu ching dudng 30 nim d4u tranh
cho muc tiéu dan chi héa dit nude (1975 — 2005). Hién nhién Ban
T8 chiic hoi luAn mudn quy vi cling ching toi nhin lai ching dudng
chiing ta di di qua, dé thAm dinh va tdi khing dinh con dudng chiing
ta, nhitng ngudi Viét Nam khong cong sin, d€ di d€n muc tiéu, thuc
hién 1y tudng cla minh, tru6c sau vin ding va 1a chan 1y tat thing
cta thoi dai

Vi vi vy, cho dén liic ndy, ciu trd 15i c6 tinh khing dinh tng
quét va ngidn gon khong may khé khin, ring “Vigt Nam da va dang
di dén dan chu” hay 1a con dudng tranh dau cho muc tiéu hién thuc
ly tudng ma chiing ta theo dudi trong nhiéu thip nién qua di va
dang di dan dén chi€n thing sau cling. Nhung cdi khé 12 phdi lam
sao ly gidi, chitng minh bing cdc su kién lich sit va thuc tién c6 tinh
thuyét phuc, d€ ci chiing ta (la tuyét dai da s6 nhitng ngudi Viét
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Nam khong cdng sdn), cling nhu ddi phuong clia chiing ta (1a nhitng
ngudi Viét Nam cong sdn), déu phai nhin nhin dé 13 sy that.

Thuc ra, vin dé “Viét Nam da va dang di vé dau” 1a mot van
nan di dudc nhiéu ngudi, trong nhiéu thé hé nim trong dong sinh
mang dan toc dit ra tir 1au. Pa c6 nhiéu 15i gidi ddp, ma 13i gidi ddp
ctia cd nhin ching t6i qua tap tai liéu nghién ciu 1y ludn “Viét Nam
Trong Thé Chién Lugc Qudc T& Mdi” ciing chi 1a mot. Ching toi
xin dudc 1an lugt trinh bay:

/-LOI GIAI PAP AY PUGC PUA RA TU KHI NAO VA
LY GIAI RA SAO?

C6 thé néi, 18i gidi ddp clia c4 nhan chiing t6i di dudc manh
nha tlr khi con 12 mot sinh vién rat tré, qua bic “Thu ngé gii cdc
nha lanh dao hai mién Nam Bdc Vié¢t Nam” dang trén ndi san Sinh
Vién Tién B Luat Khoa nim 1969 ; dudc trd 15i rd nét va khflng
dinh manh mé& hon qua tap tai liéu nghién cttu ly ludn “Viét Nam
Trong Thé Chién Luoc Quéc Té Méi”, dudc khéi thio tir ddu nim
1977, viét lai 1am tai liéu hoc tip cho Mit Tran Nhan Quyén Viét
Nam nim 1978; rdi viét lai theo yéu cau hdi cung 1am biing chiing
k&t toi “Phdn dong” ctia chap phdp cong an cong sidn Viét Nam nim
1979; ra hai ngoai in thanh sdch &n hanh 1an diu nim 1995 va mdi
cho tdi ban vao nam 2005.

Ldi gidi ddp nay c6 dugc, xudt phat tir thuc t€ 30 ndm trudc
day, do sy két thic cudc chién tranh Viét Nam khong binh thudng,
da dua dén suy tu dé ty tim ra 15i gidi ddp cho nhitng bin khoin
thdc mdc cd nhan:

1/- Ring vi sao cudc hién tranh Viét Nam khdc liét kéo dai nhu
th€ (1954 — 1975) ma lai két thiic nhanh gon nhu vay?

2/-Ring sy két thiic chi€n tranh khong binh thudnng nhu vy, phai
ching 12 do nhu ciu cin thay ddi th€ chién lugc qudc t&€ mdi cla
Hoa Ky néi riéng, cdc cudng qudc cuc néi chung?

3/- Riing né€u da 12 mot nhu ciu thay ddi thé chién luge qudc t&
mdi, thi cudc chién tranh két thic nhu thé khong thé coi 13 thing 1gi
cla phe nay (cong sin) doi véi phe kia (Qudc gia). Vi thuc t&, qudc
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chua ddnh da rit chay, véi toc do rit quin nhanh hon 8¢ do tién
codng cia Cong. . . C6 ddnh ddu ma thua?

4/- Ring néu c6 sy thay ddi th€ chién ludc qudc t&€ mdi, thi 1y do
tai sao va nodi dung th& chién lu6c qudc t€ mdi d6 nhu thé nao.
Nhitng diu hiéu nao cho thdy th& gidi da va dang di vao th& chién
luge qudc t&€ méi d6?

5/- Va ring nhu th€ thi Viét Nam dd va dang di vao th& chién
luge quoc t€ mdi d6 nhu thé nao?

Biing nhitng ki€n thifc hitu han, tai liéu han ch&, kinh nghiém
song va su quan sat suy luan trén cdc dir kién lich st va thyc tién
th€ gidi va Viét Nam, ching ti da 1an lugt 1y gidi cidc van nan trén
dé di dé€n mot x4c tin sau ciing bing niém lac quan tin tudng huéng
vé tuong lai. Tuong lai Ay 1a gi:

“ Pé la mot tuong lai tuoi sdng, ddy trién vong tét dep cho dén
toc Viet Nam, sau mot qud khit den toi ditoi su kém kep ciia ngoai
bang, véi chién tranh, djc tdi, hdn thi, déi nghéo va tii nhuc. Mot
tuong lai trong do sé hi¢n thuc duoc ly tudng, uéc mo, hoai bao ciia
nhiéu thé h¢ dan Viét da va dang nd luc hudng téi. Nghia la mot
tuong lai sé hinh thanh dvugc mot ché dp dan chii dich thuc, mot dat
nudc phdt trién toan dién dén gidu manh, vin minh, tién bj theo
kip da tién héa chung ciia nhan loai. M{t tuong lai trong dé moi
nguoi dan Vigt duoc soéng tronghoa binh, on dinh, doan két yéu
thuong, tu do, cong binh va @m no hanh phiic. . > ( VNTTCLQTM,
trang 387).

That vay, qua tdp tai liéu nghién cttu 1y ludn nay, ching t6i da
dua ra 161 gidi ddp rdt sém vao thdi khdang thé luc cong sin qudc
t€ con manh(1975 — 1980), cong sdn Viét Nam dang con say men
chién thing, du chi 12 chi€n thing biéu ki€n, song di t4 ra tw min
ddm khing dinh ring “Tinh thé khong thé ddo nguoc”, nghia 1a
Viét Nam s& vinh vién 12 mot nudc cong sdn, sé thira thing xdng 1én
l1am nhiém vy qudc t&€ vo sin d€ nhudém dd cic qudc gia trong viing
Pong Nam A, ti€n t6i cong sin héa tdan thé gidi! Nhung 13i gidi
ddp dugc 1y gidi, chitng minh ctia ching t6i ngay trong thsi khdang
nay 127 Vigt Nam nhét dinh sé di dén dan chi “ sau mot qué trinh
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thdi gian phit hgp véi ndi dung, cdc budc tién theo chiéu huéng cla
mot th€ chién luge qudc t€ méi. P 1a qua trinh 3 budc:

- Buéc 1: Tri¢t tieu cdc ché dp cuc hitu toan cdu néi chung, tai
Viét Nam va Dong Duong néi riéng (Cong cu chién lugc cii khong
con thich dung). Budc nay da hoan tit nhanh gon tai Viét Nam vao
ngay 30-4-1975 véi su cdo chung ché do cuc hitu Viét Nam Cong
Hoa (VNCH); tai Kampuchia vé6i sy sup d6 ctia ché do Cong Hoa
Kapuchia ngay 17-4-1975, va tai Lao véi sy tiéu vong clia ch& do
Phouma trung 13p than My vao ngay 2-12-1975.

- Buéc 2: Triét tiéu cdc ché dj cuc td toan cdu noi chung, tai Viét
Nam va DPéng Duong néi riéng (ciing 1a nhan t6 chi€n ludc cil
khong con thich dung). Budc nay da va dang dién bié€n trén pham vi
toan cAu (la sw da tiéu vong ciia Lién X0, cdc nudc xd hoi chii nghia
Pong Au. . .vao cudi thdp nién 80, ddu thdp nién 90) va tai Viét Nam
cling nhu hai nuéc khdc  Péng Duong 1a Kampuchia va Lao (Pa
va dang tiéu vong & miic d¢ khdc nhau tqi Viét Nam, Kapuchia va
Lao, ciing nhu cdc nudc CS khdc con sot lai)

- Buéc 3: Hinh thanh cdc ché dp dan chii trung ldp, phi lién két,
theo nghia ddi ngoai da phuong trén nén ting 1gi ich cdc mit va hai
bén cling ¢6 1i (it nhiéu), phi ¥ thifc hé, phit hgp v6i nhin td chién
luge m&i: hoa binh, 6n dinh va trung 14p (Pd hinh thanh ché d¢ dan
chii ¢c6 mitc do khdc nhau tai Lién X6 va cdc nudc cong san cii &
Péng Au; luong dan chii da va dang hinh thanh va thay thé dan
lugng doc tai cong sdn, ché' dé da va dang trén da tiéu vong tai Viét
Nam — xin doc thém chi tiét trong tai liew VNTTCLOTM).

T 1y luan dén thuc tién, Viét Nam da va dang di vio thé
chién lugc qudc t&€ méi nhu thé nao, qua qud trinh 3 budc trén day,
ai ciing c6 thé ki€m chitng dudc qua cdc sy kién thuc t&€ xay ra tir
30-4-1975 dén nay.

Trén binh dién 1y ludn, Viét Nam dang & trong thdi ky qua do
tr ch€ do doc tai toan tri cdng sdn (dang tiéu vong) ti€n dén ch& dod
dan cht phdp tri (dang hinh thanh theo da tiéu vong ciia ddc tai toan
tri). Ch& @6 dan chi phép tri sé dén ¢ cudi qua trinh chuyén déi
nay khi “Lu¢ng dian chi” tich liiy thirta du thay thé “Lugng doc
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tai” (theo duy vat bién ching: luong doi, chdt déi ma ?). Py 1a su
chuyén d6i trong hoa binh ma ngudi CSVN dii biét khong thé cudng
lai dudc, song miéng thi vin td cdo va cdnh gidc cdn bo ding vién
chéng lai cdi goi 1a “Am muu di&n bi€n hoa binh” ciia cic thé luc
thi nghich, song chan vain phai chay theo dién bi€n nay. Vi sao? Vi
ho biét ring “Dién bi&n hoa binh” da 12 xu thé tit yéu clia thdi dai
(dédn chii héa toan cdu vé chinh tri, thi truong tu do héa toan cdu vé
kinh t&), c6 mudn ciing khong thé cudng lai dugc. Vay chi con cich
thuc hién chinh sidch hai mit: Mot mit bén ngoai van phdi té ra
chong “Dién bi€n Hoa binh” bing miéng cho phi hdp véi 1y ludn
clia “Chd nghia Marx — Lenine” vin dang dugc giai cdp thdng tri
diing 1am nén ting tu tudng (thém tu tudng HS Chi Minh) cho ch&
dd (vi khong thé xoay ngay 180 do ); dong thdi ciing cd kéo dai
thém thdi gian chuyén ddi theo chiéu huéng méi d€ c6 thém thai
gian thong tri doc quyén, d€ cé diéu kién thi 1gi duge nhiéu va dé
dang hon thdi gian tuong lai sau khi chuyén d6i qua ch& do dan chi
cai tri biing phdp luat. Pong thdi, giai cAp thong tri CSVN vin td ra
sin sang di theo chiéu huéng méi bing con dudng “ddi mdi”, theo
mot téc do phit hop 1a d€ giit dudc an toan quyén va 1gi cho dén
cudi qua trinh chuyén d6i ché do (hinh thanh ché dp dan chii phdp
tri).

Trén thyc t&, suw chuyén d6i ché dd chinh tri kinh t& tai Viét
Nam bing “dién bién hoa binh” (theo cich goi clia ngudi cong sin)
hay biing “ Cudc cdch manh nhung” (theo thuit ngit cdc nuéc din
chii Phuong Tay) da va dang dién bi€n nhu sau:

Trong moi trudng “Mdt ngot kinh t& thi truong”(1dy y tuc ngit
“mat ngot chét rudi” 1am thuit ngit chiing to6i diing) ba tié€n trinh nay
da va dang x4y ra (ai ciing kiém chimg dugc qua thyc té):

- Mgt la cdc cdn by dang vién cong sdan da va dang duoc “tu sdn
héa tiing buéc” (lam gidu bing moi cdch: kinh doanh hgp phip,
méc ngodc, tham nhiing, duc khéet clia cong. . . d€ trd thanh cac
nha “Tu bdn B&”) va dan thudng ciing dugc tu sdn hda ( cdc nha
“tu ban tring”), hinh thanh giai cap tw bdn (D6 & Tring) trong nudc
philt hgp v6i nén kinh t€ thi trudng tu ban chii nghia.
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- Hai la nha nuéc CS Viégt Nam hién nay da va dang dugc “Tu
ban héa” timg budc (Gidi tu cic cong ty qudc doanh, phét trién céc
cong ty tu badn ngoai qudc va tu nhan trong nudc. . . thi trudng héa)

- Ch& do CSVN dd va dang duoc dan chii héa tiing budc (thuc t&
nay dd c6 dan chd hon so véi 10 hay 20 nim truc day, da c6 ti€ng
n6i déi 1ap, phé phan cong khai ch& do, biéu tinh c¢6 mic d6 va
cudng do gia ting theo thdi gian. . .). Theo nhian dinh va du kién
clia chiing t6i ti€n trinh nay sé& thé hién qua 3 thdi ky: Thit nghiém
dan chi (1995 — 2005)- Thuc tap dan chi (2005 — 2010) — va hinh
thanh ch€ do Dan Chii Ba Nguyén (2010 — 2015) * (VNTTCLQTM
— trang 342 dén 345)

Pé g6p phin thiét 1ap va thic ddy qué trinh chuyén ddi hoa
binh co ciu chinh tri va kinh t€ tai viét Nam, cdc cudng qudc din
chli néi chung, cdc cudng qudc cuc (G.8) néi riéng da thuc hién
chinh sdch hai mit theo ki€u “Ban tay nhung va ban tay sit” hay
12 chinh sdch “cay gy va cli ca rot” ciia M§.

Mot mit hé trg tai chanh cho nha cAm quyén tdn tai va phat
trién theo huéng thi€t 14p cd cAu kinh t& thi trudng tu ban chi
nghia. HG trg song phudng (véi mot qudc gia gitp Viét nam) hay
da phuong (v6i nhiéu quéc gia), tryc tiép hay gidn ti€p qua céc &
chitc phét trién ving (ASIAN)). Hay qua cdc cd quan tai chdnh
quédc t&€ (nhu Ngan Hang Thé Gisi (WB), Quy Tién Té Qudc T€E
(IMF). . .,). Mit khéc, tdn cong ch& dd bing vii khi “din chi, nhan
quyén” nhu mot 4p lyc thic ddy ché€ do phdi di ding theo chiéu
huéng méi (dan chd hoéa, thi trudng héa) n€u muén nhin sy trg
gitip thi chdnh d€ phét trién v c¢6 co hoi lam gidu cho giai cap
thong tri.

Theo nhin dinh clia ching t6i, s& di nha cAm quyén CSVN
hién nay chiu chidp nhin con dudng ddi méi theo chiéu huéng cia
chién luge qudc t€ méi, vi biét ring khong thé cé sy chon lua nao
khdc. V4 lai, di theo chiéu huéng mdi, quyén va 1¢i cla giai cip
thong tri (ddng CSVN) vAn dudc bdo ddm thu hudng, khi thuc t&€ th&
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hé CS gia nua thudng dugc nim quyén va hudng Igi cho dén tudi
vé huu an hudng tudi gia, thé hé ding vién tai chitc duong quyén
(chinh tri, kinh t&, quin su. . .) thi dugc cho di tham quan, tu nghiép
& cdc nudc dan chd tr ban, nhiéu nhit 1a tham quan tu nghiép & My.
Con cdi cdn bo ddng vién CS va con cdi giai cAp din gid gidu c6
dugc du hoc dong ddo & cac nude dan chli tw ban, nhiéu nhit van la
tai Hoa Ky. P4y 1a nd luc céi tao nhanb sy linh dao tai chic tai
quyén, dlo tao giai cAp 1anh dao méi cho mdt cd cau chinh tri, kinh
t&, xa hoi mdi. Nghia 12 chiéu huéng méi da va dang tao diéu kién
va nhin t6 méi d€ dua Viét Nam vao quy dao cia chién luge qudc
t€ m6i mot cdch hoa binh. N6i cdch khdc, cdc cudng qudc néi
chung, Hoa Ky néi riéng dang thuc hién chi truong, chinh sich céi
tao co cAu va nhan sy clia chinh quyén hién tai thanh cong cu chién
luge mdi, khong Ging hd chii truong diing bao luc 14t d8, thay the (Vi
khong muén giy dd v, xdo tron; va vi dii mudn ciing khong thé
thyc hién dudc do khong c6 mot luc lugng ddi trong di manh dé lam
cong viéc 1at d6).

1I/-KET THOC QUA TRINH:VIET NAM SE BI PEN
DAN CHU NHU THE NAO?

Theo du kién ctia ching toi, dudc trinh bay chi ti€t qua nhiéu
trang tai liéu nghién cttu 1y luan “Viét Nam TrongTh& Chi€n Ludc
Qudc T& Méi”, thi Viét Nam dang & giai doan cudi qud trinh di vao
quy dao ctia th€ chi€n lugc qudc t€ mdi. Nghia 1a qué trinh hinh
thanh mot ché€ do chinh tri “Dan chd da nguyén” va co ciu kinh t&
thi trudng tu do. Qud trinh ndy sé& k&t thic biing hai cch:

1.- Mot 1a néu CSVN té ra khon ngoan hen, biét dirng lai ding
lic, ho van c6 thé bdo vé dudc quyén va 1gi cho mdt tip doan trong
qué trinh chuyén ddi va sau khi chuyén d6i ché d6 ti dic tdi toan tri
nhdt nguyén qua dan chii phdp tri da nguyén, ding CSVN vén co
ché diing va tiéng néi trén chinh truong (tuong ty nhu & Nga va cdc
nude cuu cong san Pong Au). Nghia 13, & cudi qud trinh chuyén déi,
didng CSVN chi dong két thic qué trinh bing sy tu gidc tir bd doc
quyén thdng tri, mdt minh di budc trude hay ciing véi cic luc lugng
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chinh tri quéc gia, din tdc, dan chii thi€t 14p mot thé ché& chinh tri
dan chi phép tri da nguyén.

Hanh dong cu thé kha tin 13 chii dong ty minh tuyén bd hity bd
tdoan bd ban hi€n phdp hién hanh, lam ban hi€n phdp mdi hay stta
ddi bi€n cdi ban Hi€n phdp hién hanh thanh bin Hi€n Phip Dan
Chii da nguyén, song song vé6i viéc trd ty vo diéu kién cho cic ti
nhin chinh tri dang bi giam cAm va chim didt moi hanh vi bit b6
giam cAm nhitng ngudi bat dong chinh ki€n hay vi 1y do ton gido.
DPong thdi, diéu chinh cdc vin kién 1ap phédp va 1ap quy cho phi hgp
v6i thé ch€ dan chii da nguyén, song song vdi viéc thyc thi, ton
trong, bdo vé cdc quyén tu do din chii va cdc nhian quyén co ban. . .
TAt c4 nhim hinh thanh khung cdnh din chii da nguyén, tién dé dan
chii va tao niém tin cho cic luc lugng chinh tri qudc gia, din toc dan
chii (vé sy thyc tAm cda ngudi CS) d€ budc vao san khiu chinh tri
tranh ctt v6i ddng Cong Sin (n€u con gitt tén) hay ddng cla nhitng
cuu ding vién cong sin (néu bi€n thé thay tén). Trong diéu kién
nay, cdc chinh ding thudc moi khuynh huéng c6 thé nim quyén
bing phuong thic dan ctt thong qua cdc cudc Gng cd, tranh clt va
bau ¢t ty do. N&u ddng cong san vAn 13 mot chinh ddng manh, dudc
nhan din tin nhiém, ho vin c6 thé ti€p tuc nim quyén. T4t nhién,
dit ddng cong sdn nim quyén hay bat ci chinh ddng nao khic ciling
phdi cai tri theo Hi€n Phdp va luat phdp din chi da nguyén da
dugc ban hanh.

2.- Hai la, néu nhiing nguoi CSVN ngoan cé bdm ldy quyén hanh,
trong diéu kién lugng dan chii di tich liy thira dd, thi ho s& bi 1at d6
bing chinh stic manh ctia nhin din. Nghia 13, vio thdi di€m do,
mau thuin gita nha cAm quyén CSVN da khdng con 12 miu thuin
véi mot vai giai cAp trong xd hoi, ma tr§ thanh mau thuin doi
khdng véi moi giai cAp, v6i tdoan xd hoi, giai cAp cAm quyén (1a
dang CSVN) sé& bi co 1ap, sé tao ra tién dé sup d6 cho ché d6 ma
chinh V. Lenine t§ su CS da day ho 1a khi “Tinh thé cdach mang
chin mui”cich mang 1at &6 nd ra chic chin thanh cong. Vi trong
tinh th& nay thi chinh stic manh ving 1én cia nhan dan s& quat ngi
ho, Iic d6 cdc cong cu bdo vé ch€ dd nhu quan doi, cong an sé& ditng
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v& phia nhian dan, sé quay hong stng, 1ui 1& ban vao diu nhitng ké
cAm quyén doc tai ngoan c6 hay sé bd chiy d€ mic lan séng biéu
tinh cda nhin din a0 1&én de bep giai cAp cAm quyén biing sifc ning
clia s6 dong chit khong cin siic manh clia bao luc quin su. Pay
khong chi 14 1y luan cich mang ma 1a mdt thuc t€ dd x4y ra tai Lién
S6 T8 Qudc Xa Hoi Chi Nghia clia nhitng ngudi CSVN vao cudi
thap nién 1989, khi nhan dan Lién X6 bao vay vién DUMA (Qudc
Hoi Lién X0). Lic 4y, dan chiing a0 1&én, quan doi, cong an, mat vu
von 1a cong cu cda bdo vé nén chuyén chinh vo sdn S6 Viét thiét
lap hon 70 nim & dat nuSc nay(1917-1989), da bd chiy, ché do
Cong Hoa Xa Hoi Cht Nghia Lién X6 da sup d6 tan tanh, kéo theo
sau d6 su tiéu vong clia tit cd cdc nudc xi hoi chii nghia PongAu,
dé cting hinh thanh ch&€ d6 dan chii vdi co ciu kinh t€ thi trudng ty
do nhu hién nay

Viét Nam roi ciing sé c6 mit ngdy nhu thé. BSi vi, ciy c6 thu
“Cong Hoa Xa Hoi Chi Nghia Lién X0” va cdc canh ¢d by nhu
cdc nude “Xa Hoi Chi Nghia Pong Au” con bi “Chiéu huéng méi
khong thé ddo nguge” bitng troc ré, thi canh nhd &o udt nhu “Cong
Hoa Xa Hoi Chii Nghia Viét Nam” phdng con ton tai dugc bao 1au
nira? )
I/-BAO LAU NUA CHE PQ POC TAI TOAN TRI O
VIET NAM TIEU VONG PE HINH THANH CHE PO
DAN CHU PA NGUYEN?

Khong ai dim khiang dinh, song cin cif vao nhitng bi€n chuyén
titng ngay tinh hinh trong nudc, ching t6i du déan ring: tré 1im 1a
buéc vao thap nién thit 2 Th€ Ky Thu Ba nay, Viét Nam phdi c6
ch& d6 dan chii da nguyén, hay it ra 1a mang tinh dan chi da nguyén
phoi thai, n€u nhv khd niing, uy tin va ti lanh dao cda ddng CSVN,
ti€p tuc theo chiéu hudng ngay cang suy sup gia tdc nhu hién nay.
Vi néu véi cudng do tin cong gia ting clia cdc luc ddy, luc xoay
Xuét phat tir nhiéu th€ song cling chiéu sau day.

- Th& quéc t& : vdi cdc chinh phd dan chd, cdc t8 chiic kinh t& tai
chdnh qudc té&, cac t6 chira bdo vé nhian quyén qudc t€. . . néu duy
tri va ti€p tuc ddy manh dp lyc trén ché do CSVN qua cdc hd so vi
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pham nhan quyén va dan quyén vdi sy tién bd di kém cdc du 4n diu
tu va phit trién moi mit.

- Thé& quéc ndi: véi sy gia ting sd lugng, cudng dd dau tranh cda
céc luc lugng dan chd, ton gido chdng ché do, sic phdn khdng cda
moi ting 16p nhan din va sy ty hily do tu ban chat ché do doc tai,
mau thuin quyén I¢i ndi bd chong phd 1in nhau va cin bénh nan y
tham nhiing trim trong hon, bit cong x4 hdi, hd ngin cdch giau
nghe¢o ngay mot siu sic, cdc té trang 1am bing hoai xd hdi tdan
dién. .

- Th& qudc ngoai: Vi cdc chinh ddng qudc gia, cdc luc lugng
chinh tri quéc gia din tdc dan chii, cdc td chitc Cong Pong Ngudi
Viét Qudc Gia hai ngoai, chinh don lai cd ciu t6 chitc (“nhdt thé da
dau”, déc lgp vé t6 chitc, song cé mot by tham muu chung, lién két
ddu tranh theo mot sdch luge chung phit hop véi “Chiéu hudng méi”
dé c6 hiéu qud va hiéu qud phdi kiém chimg dugc dé ciing c6 niém tin
tat theng ciia chinh nghia ddu tranh . . )
kok ok

Tuu chung, ching ta cé thé khing dinh mot cich c6 cin c
ring,Viét Nam da va dang di dén dan chii va nhét dinh phdi di dén
dén chu, trén sy tiéu vong tiung budc ché dp doc tdi toan tri CS hién
nay. Vi d6 da nhu 1a mot tat y&u lich sit. Van dé chi con 1a thdi gian
va thoi gian 4y dén mau hay chdm la thy thudc vao cudng do tic
dong cida cic luc ddy luc xoay trén diy, trong d6 c6 su gép phan
clia nhitng ngudi Viét Nam hai ngoai. Chinh nhitng luc diy luc xoay
nay s€ lam cho trdi sung cong san rdi rung sém hon du chua chin
mii. Va vi vy ddu tranh va ti€p tuc diy manh d&u tranh vin la
diéu can thiét, Van dé chi con 1a phdi ddu tranh cdch nio, sao cho
c6 hiéu qua thyc t&, n€u chiing ta mudn gép phin vio mot chién
thing chii dong vdi nhan dan trong nudc. Nhung cho du ching ta
khong tao dugc chién thing chi dong, ching ta vin c6 dugc mot
chi&n thing in theo do chiéu huéng méi dem lai. Va do d6, cich
nao thi ching ta, nhitng ngudi Viét nam khong cdng sén & hai ngoai
ciing nhu trong nudc, van 1a ké chi€n thing sau cing. D6 1a su tat
thing clia chinh nghia qudc gia din tdc dan chi, doi vdi nguy nghia
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cong sian doc tai phi din tdc, sau mot qua trinh ddu tranh lau dai
gian khd, khdc liét giita hai con dudng: qudc gia va cong sin, dé
khing dinh ai thing ai, chan ly thudc vé ai.
Tran trong kinh chao va cdmon quy vi .. .
Thién Y
Thuyét trinh tai cu¢c Hpi Ludn chii dé
“Viét Nam Con Puong ChingTa bi”

Cuu lugt sw Nguyén vin Thing véi but hiéu THIEN Y néi vé thé chién
lwgc méi, dwoc mo ti trong cuén sich ciia éng cé twa: Viét Nam Trong
Thé Chién lwgc Quéc té mdi, trong buoi hi lugn tai Trung Tim Céng
Gido Santa Ana (VB) .

- "Viét Nam, con dudng chung ta di", d6 la chu d& mot cudc hoi luan dién ra
& phong hoi Trung Tam Céng Gido VN, do mét sb tri thirc tai Quan Cam td
chirc hém chiéu Thir Bay 1 thang 4, thu hat khoang 200 ngudi du.

Cudc hoi luan gdm phan thuyét trinh vé& cudc chién dau anh diing cia
quan dan Mién Nam tir 1954 dén 1975, cudc diu tranh kién cudng cho muc
tiéu dan chu hoa dat nude (1975-2005). Phan thuyét trinh ¢6 chiéu phim tai
lidu lich sir tir 1954 dén 2005.

Mot thuyét trinh vién duge moi tir Houston qua: cuu luat sw Thién Y
Nguyén vin Thang, hién 1a cha tich CLB Luat khoa VN, cha nhiém cha but
bao Luat phap va Boi séng ¢ Houston.. . .” (Tin Internet)
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KHAO LUAN:

NGUYEN NHAN LUAT QUOC TE
CHAM PHAT TRIEN O VIET-NAM

Ta-Quoc-TuAN
Cyu SVLK Sai gon

LTS. Trudc nam 1975, Ong Ta Qudc Tudn 16t nghiép Cao Hoc Cong
Phdp Dai hoc Ludt khoa Saigon, gido sw Anh vdn, va la cuu vién
chitc B Ngoai Giao VNCH. Sau 1975 dinh cu tai Hoa Ky, da hoc va
16t nghiép nhiéu van béng Pai hoc Hoa Ky. Ong Tudn dang nghi huu
tai Dallas, Texas va dda cé nhiéu bai bién khdo cé gid tri vé ludt
phdp, lich sit, van hoc . . . ddng trén nhiéu bdo & hdi ngoai. Hién la
cong tdc vién thuong xuyén tap chi chuyén dé “Ludt phdp & Poi
soéng” phdt hanh tai Hoa Ky, do m{t nhém cuu sinh vién ludt khoa
chii truong.

Nudc Viét-nam mic du di ton tai ngét 5.000 nim va c6 hon 2.000
nim lich st bang giao vé6i cdc nuée lang giéng (nhu Trung-qudc, Ai-
lao, Cao-mién, Chiém-thanh, v.v.), nhung khong hé 1ap nén mot hé
théng nguyén tic hay tap tuc ludt qudc t€ riéng clia minh. Mit kh4c,
tuy luit qudc t&€ ma ngudi TAy phuong thi hanh hing may trim nim
qua (goi tit 1a “luat qudc t&”) da dugc truyén b4 & Viét-nam tir cudi
thap nién 1910 va tuy trong khodng thsi gian nim 1945-1975, va
ngay ca tdi hién tai, dd c6 rat nhiéu bién ¢ x4y ra & Viét-nam gy
nén nhitng van dé, nhitng dé tai nghién cttu theo khia canh luat qudc
t&, nhung Viét-nam c6 rat it luat gia hay luat su chuyén vé luat qudc
t&, khong c6 nhiéu tdc pham, tap chi, tdp san chuyén vé nganh luat
ndy, va khdng cé ngay ca nhitng t& chiic, nhitng hdi doan, nhitng
nhém chuyén nghién cttu va phd bi€n luat qudc t&. Mot s& nguyén
nhin da gép phan vao viéc tao nén tinh trang nay.
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Trudc khi di vao van dé, ching tdi xin néi ngay 1a vi thi€u
nhiéu tai liéu va dit kién vé viéc gidng day, phat trién luat quoc t& &
viing thudc ché do Viét-nam Dan chi Cong hoa (VNDCCH) tru6e
ndm 1975 va Cong hoa Xa hoi Chd nghia Viét-nam (CHXHCNVN)
tir d6 d€n nay nén nhitng gi chiing toi trinh bay dudi day 1a dva theo
mot 6 tai liéu phd bi€n & ngoai quéc ma chiing toi st dung hét siic
de dat.

/- LUAT QUOC TE KHONG PUGC GIANG DAY DAY
pU

Mii dén nhitng nim cudi cing clia thé ky thit 18 ngudi Viét
méi bit diu ti€p xiic v6i cdi goi 1a luat qudc t&, khi chda Nguyén-
Anh (sau nay la vua Gia-long, 1802-1820) diéu dinh véi Phap, tuy l1a
qua gidm muc ngudi Phap Ba-da-1oc, d€ xin vién trg quan sy diing
vao viéc tranh gianh quyén cai tri nudc Pai-Viét v6i nha Tay-son
(1788-1802), va nhat Ia ti thap nién 1860 dén thap nién 1880, nudc
Viét da nhiéu 1an thuong thuyét véi ngudi Phdp lic d6 dang xam
ling nuSc Viét. C6 18 vi nhitng sy viéc ndy ma mot sd nha tri thic
Viét di tim toi hoc héi vé luat qudc t€. Thuc vay, nim 1874, Pham-
pha-Thu (1820-1882), lic d6 gitt chiic Téng-dé'c Hai-yén, da cho in
lai ban dich bing Hoa vin mot tic phadm clia ngudi Anh vé qudc t&
cong phdp, mang nhan dé Van Qudc Cong Phap(1).

Tuy nhién, phdi miy chuc nim sau mon luat quoc t&€ mdi
dugc chinh thitc gidng day cho ngudi Viét-nam & Trudng Cao ding
Phdp chinh Pong-duong (nim 1933 trudng d6i tén 1a trudng Cao
dazlng Luit hoc, v nim 1938 trudng lai mot 1an nita ddi thanh Luat
khoa Pai hoc hiéu, hay goi tit 1a Trudng Luit).

Luat quc t&€ dugc day thanh hai mon Qudc t&€ Cong phdp va
Qudc t€ Tu phdp & nim thit ba chuong trinh ba nim C{ nhan Luat
khoa. Mdi mon dudc gidng day trong 1 hoc ky (m6n hoc bdn nién),
gdm 18 tuin 1&, tdng cong 30 gid hoc va chi c6 thi van dap thoi.
Trén c4p Cao hoc, Qudc t€ Cong Phdp vain chi 1a mot trong nhitng
mon cda chuong trinh Cao hoc Cong phédp, va Qudc t€ Tu phap 1a
mot mon cua chuong trinh Cao hoc Tu phdp. Ca hai mdn nay la
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nhitng mdn hoc toan nién, trong 2 hoc k¥, hay 36 tuin I&, tdng cong
60 gid.

Céc gido su phu trach gidng day mon luat qudc t& 12 ngudi
Phap va céc sdch gido khoa vé luat qudc t& do ngudi Phdp bién soan
bing ti€ng Phdp. L& di nhién, cdc sinh vién suy nghi, 1y luin theo
quan diém ctia nuéc Phap va cda cdc hoc gid Phdp vé cdc van dé
luat quoc t€. Thinh thodng quan diém cda cdc luat gia ngoai qudc
hay cdc quyét dinh cla cdc tda 4n qudc t€ ciling dugc trinh bay,
nhung rat so sai, ndong can. Mit khéc, trong thdi Phdp thudc, cdc hoc
sinh v sinh vién Viét-nam tir ti€u hoc 1én dén dai hoc déu dugc
day Phdp ngit, it khi ho ¢é co hdi dugc hoc cdc ngoai nglt khéc,
ngoai trir ti€ng Hy-lap hay ti€ng La-mi, nhung ngay ca trong trudng
hop nay ho ciing chi dugc day ti€ng Hy-lap hay La-mi c6 dién ma
thoi, do dé rat it ngudi c6 thé doc cdc sich vd tai liéu viét bing
ngoai ngit khic.

Hon nita, phuong phédp gidng day hoan toan cé tinh céch ly
thuyét. Trong mon luat qudc t€, cdc gido su chi trinh bay nhitng
nguyén tic cta luit quoc t€. Ngoai ra, viéc gidng day lut quoc t€ &
cap Clt nhan va & cidp Cao hoc khong khdc nhau may, ngoai trir tat
ca cdc van dé cin ban clia Qudc t€ Cong phdp hay ctia Qudc t& Tu
phdp dudc gidng day & cAp C nhin, con & cip Cao hoc thi sinh vién
dugc gidng day & trinh d§ thAm cttu mot vai van dé clia Qudc t&
Cong phdp hay Qudc t€ Tu phdp (vi vy tén mon hoc mdi goi la
Qudc t& Cong phap Tham cttu, Qudc t€ Tu phdp Tham ciu).

G méi 16p, gido su gidng bai, con cdc sinh vién thi ghi chép
bai gidng. It khi c6 nhitng cudc hdi thio hay thuyét trinh, mic du
sinh vién c6 thé dit cau hoéi d€ gido su gidi thich. C4c sinh vién
thudng khong dudc gido su chi dinh cho mot dé tai nao dé nghién
citu va trinh bay trudc ca 16p hay viét thanh bai.

Sau hét, mic du sinh vién Cao hoc c6 th€ chon mdt van dé luat
quéc t& @€ 1am ludn 4n tién si, nhung trong thdi Phap thudc khong
c6 sinh vién Viét-nam thuin tdy ndo (nghia 1a khong mang qudc
tich Phdp) viét luan 4n ti€n si v& mdt van dé thudc luit qudc t&, nhat
12 vé Qudc t&€ Cong phap. Ngoai ra, khong c6 ngay ca nhiing ngudi

- 136 -



Ddc san Ludt khoa 2007

Viét-nam § Viét-nam viét sdch v3 hay bai bdo vé cdc van dé luat
qudc t€.

Tinh hinh ndy vin ti€p dién sau khi Viét-nam dudc doc 1ap
tr§ lai nam 1945. Tuy nhién, § ving VNDCCH, truéc nim 1976
trudng Pai hoc Ha-ndi khong c¢6 cAp mot viin bing ludt nao, ma chi
gidng day c6 mot vai mon luat & ban Phdp 1y. Ai mudn hanh nghé
luat phai theo hoc tai Trudng Cao ding Phédp ly. Tuy nhién, tai day
céc sinh vién ciing chi dugc hoc cdc mon hé thdng tuw phdp Viét-
nam, luat hanh chinh, t§ chic chinh quyén v chinh tri hoc.

Nim 1976, trudng Pai hoc Ha-ndi thi€t 14p ban luat hoc, véi
chuong trinh hoc 4 nim. Trong hai nim du, sinh vién hoc nhitng
mon luat tdng quat, con nhitng mdn chuyén biét thi chi bt dau dudc
gidng day tif nim thit ba trd di. Ngoai ra, sinh vién c6 thé chon
chuyén vé: (a) Luat Nha Nudc va Hanh Chinh (tic Cong Phdp); (b)
Luat Tu Phdp; (c) Luat Kinh T&; hay (d) Luat Quéc T€. Chuong
trinh chuyén nganh Luat Qudc t& gdm cdc moén Qudc t& Cong phap,
Qudc t€ Tu phép, va Ngoai giao.

Nim 1980, Trudng Cao ding Phap ly nhip v6i ban Phdp ly
ctia trudng Pai hoc Ha-ndi thanh trudng Pai hoc Phdp 1y. Trudng
bai hoc Phdp 1y ciing c6 chuong trinh hoc ludt 4 ndm va sinh vién
ciing c6 thé chon chuyén vé luit qudc t€.

Chiing t6i thd thuc 12 khong biét gi hon vé viéc gidng day
luat quéc t€ & mién bic Viét-nam trong nhitng nim 1954-1975 va
trong toan quoc tr ndm 1975 trd di.

Trong khi d6 & cdc khu do chinh quyén qudc gia kiém soat
viéc gidng day luat qudc t&€ khong c6 gi thay ddi, vé chudng trinh
hoc, phuong phdp gidng day, sich gido khoa, ngay cd vé chuyén
ngit gidng day 12 Phdp ngit. Mai dén khi ngudi Phép trao trd nganh
dai hoc cho chinh phi Qudc gia Viét-nam (ngay 11/5/1955) va mot
hé thong dai hoc hoan toan quéc gia dugc thi€t 1ap & Sai-gon, ménh
danh 12 “Vién Pai hoc Sai-gon”, thi viéc gidng day luat qudc t€ tai
Luat khoa Pai hoc dudng Sai-gdon méi c6 ba thay ddi.
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Tht nhat, mon Qudc t€ Cong phdp dugc gidng day & nim
thd nhat ban Ctt nhan Luat khoa. Tuy nhién, mén Qudc t€ Tu phép
van dugc gidng day & nim thit ba ban Clt nhan Luat khoa.

Thtt hai, c& hai mon Qudc t&€ Cong phdp va Qudc t&€ Tu
phédp déu c6 thé 1a mon thi viét & ky thi cudi nim thit nhat (Qudc t&
Cong phép) hay cudi nim thit ba (Qudc t&€ Tu phéap). Tuy nhién, vi
ky thi viét cia mdi nim hoc ctia cAp Clt nhan gdm c6 ba moén ma
hai mon bt budc 1a dan luat va kinh t&€ (va ciling 12 moén thi vin
ddp), nén mon Qudc t&€ Cong phap hay Qudc t&€ Tu phép chi la mon
boc thim (cling nhu mdt s6 mon khac) d€ 1am mén thi viét thif ba,
cho nim thi nhat va nim thi ba. Ngoai ra, néu mdn Qudc t€ Cong
phdp hay Qudc t&€ Tu phép dugc bdc tring cho ky thi viét thi dudc
mién trong ky thi vin ddp; con néu khong dugc chon trong ky thi
viét thi s& dugc khdo trong ky thi van dép.

Thtt ba, hai mon Qudc t&€ Cong phap va Qudc t€ Tu phép,
ciing nhu cdc modn khdc, dudc gidng day bing Viét ngit § cap Cl
nhan. Trén cip Cao hoc, viéc gidng day luat qudc t&€ khong c6 gi
thay d6i cd, ngoai trif trong nhitng nim diu viéc gidng day vin
biing Phép ngit, sau ciing ddi sang bing Viét ngit. Hon nifa, chuong
trinh & c4 hai c4p nay khong c6 cdc mon hoc nhiém .

Niam 1965 chuong trinh hoc luit & cAp C nhan c¢6 thém hai
thay dsi: (a) chuong trinh hoc ting 1€n 1a 4 ndm; va (b) sinh vién
dudc tu do chon chuyén vé Cong phép, Tu phdp hay Kinh t&€ ngay tir
cap Ct nhan, chit khdng phéi ddi t6i cap Cao hoc.

Ngay ca viéc gidng day luit qudc & cling van git nguyén.
Ciéc gido su van gidng bai, phan 16n 12 dva trén nhitng sich gido
khoa, hodc 1a do chinh gido su bién soan hodc 1a cua céc tdc gid
khdc. Khong c6 nhitng budi nghién citu van dé (case study), khong
c6 ¢4 nhitng budi hoi thdo hay thuyé&t trinh, mic di tif nim 1959 cdc
sinh vién luit c6 thém nhitng budi thyc tip vé mdt vai nganh, nhu:
dan sy t6 tung, hinh sy t6 tung, v.v.

Con & cap Cao hoc thi tuy mdt s6 vin dé hay dé muc
chuyén biét dudc gidng day, nhung ciing chi 1a 1y thuyé&t thdi, hay
néi cho ding hon 1a nhitng van dé cin ban cla luit qudc t€ dudc
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khai trién & trinh dd cao hon, ti mi hon. Vao giita thip nién 1960
trong 16p Qudc t&€ Cong phdp Tham cfu & ndm thd nhat, gido su
Luu-vin-Binh di cho cdc sinh vién thuyét trinh v& mot s6 van dé
thudc luat quoc té.

Ngoai ra, khong c6 may tic gid Viét-nam viét sich gido
khoa hay bai bdo vé luat qudc t& biing Viét ngit. C4c gido trinh clia
cdc gido su thudng dugc quay ronéo trong nim hoc cho sinh vién
dung. Cho t6i nim 1975, & mién nam Viét-nam chi c6 4 sdch gido
khoa vé luit qudc t€ do bon gido su clia Trudng Luat Sai-gon bién
soan dugc xuit ban: hai sich vé qudc t& cong phdp, mot cla gido su
Luu-vin-Binh va mot clia gido su Ting-kim-Dong, cling hai siach vé
qudc t& tu phdap, mot clia gido su Nguyén-xuin-Chanh va mot clia
gido su Nguyén-huy-Chi€u(2).

Céc sinh vién nao biét Phdp ngit, n€u mudn, c6 thé trau gidi
kién thitc thém nhd cdc ti liéu vé luat qudc t€ viét bing Phdp ngit
c6 rat nhiéu trong thu vién trudng luit. T6i cudi thdi Cong hoa thi
thu vién cdc trudng luat & mién nam Viét-nam mdi c6 mot it sach vé
bdo chi vé luat qudc t€ vi€t bing Anh ng.

Mt khéc, theo chd ching tdi dudc biét, § mién bic Viét-
nam trudc ndm 1975 ciing nhu trong ¢4 nudc sau nim d6 khong cé
sach gido khoa hay bdo san nao chuyén vé luit qudc t&€ do ngudi
Viét-nam viét bing Viét ngit. Hiu hét cdc tai liéu vé luat quic t€,
dudi hinh thic bai khio cttu hay phé binh, déu dugc ding trong cic
tap san phdp ly, thi du nhu Luat Hoc (sau ddi tén 1a Nha Nudc va
Phap Luat).

Sau hét, ¢6 hai di€m déng chd .

- Tht nhat, giong trong thdi Phdp thudc, cdc trudng ludt § Viét-
nam trong thdi Cong-hda da cap rat nhiéu vin bing vé luat, clt nhan
ciing nhu tién si, nhung toan 1a vé& cong phdp, tu phap, hay kinh t&,
chit khong c6 ai viét luan 4n ti€n s nao vé ludt qudc t& ca.

- Thit hai, trong 20 ndm 1955-1975 da c6 vai gido su thinh gidng
ngoai qudc dén day & cdc trudng luat & mién nam Viét-nam, nhung
khong c¢6 ai dién gidng vé luat qudc t&. Thudng 1a ho gidng day vé

- 136 -



Ddc san Ludt khoa 2007

luat hi€n phdp d6i chi€u, hinh luat d6i chi€u, luat hang hai, chinh tri,
kinh t&, v.v.

1I/- SU THO O LANH PAM CUA NGUOI VIET NAM
DPOI VOI LUAT QUOC TE

Nhu di néi trong phan I bén trén, luat qudc t& TAy phuong chi
du nhap Viét-nam tir cudi thip nién 1910 ma thoi. Trude d6, nudc
Viét khong bi€t dén va ciing khong quan tim dén luat qudc t€ ma
ngudi Tay phuong hi€u va thyc hanh. PAy 1a chua néi trudc thé ky
thit 19, nu6c Viét khong c6 bang giao vdi cdc qudc gia TAy phuong,
mic du tir thé ky thit 16 dd c6 mot s6 thuong nhin va gido si Hoa-
lan, Anh, Phap, Bo-dao-nha, Tay-ban-nha t6i buén ban hay giang
dao. Chi tir hau ban thé€ ky thd 19, khi triéu dinh Viét phdi ¢ng phé
véi ngudi Phép, lic d6 ¢6 da tAm mudn théng tri nudc Viét, thi méi
dudc bi€t c6 mot hé thong luat 1& goi 1a luat quoc t€. Tuy nhién, xét
cho k§ thi chiing ta thAy mot s& qui tic ma triéu dinh Viét 4p dung
trong viéc bang giao vé6i cdc 1an bang, c6 phin tuong tu cic nguyén
tdc clia luat qudc t& TAy phuong.

Do dnh hudng sdu ddm clia Nho gido, nudc Viét trude khi
bi Phdp d6 ho di chi trong dé&n “l&” nhiéu hon 13 “phdp” trong
quan hé giita con ngudi v4i con ngudi cling nhu la trong cic giao
dich qudc té.

“L&” 1a @€ duy tri trat ty va hoa hgp trong xa hdi ngd hiu
ngudi ta ¢6 thé song trong thanh binh an lac. Sy thanh binh an lac
nay s& mat di khi trit ty va hoa hdp xa hoi bi roi loan hay dit doan
do nhitng hanh dong pham phdp tao nén. Lic d6 “phdp”, nghia la
luat, trd nén can thi€t d€ ngin chin nhitng hianh dong sai 1im,
ngudn gdc clia moi rdi loan, bt an, mat trat ty trong xa hoi. “Phip”
dugc st dung d€ trirng phat moi su vi pham dén nhitng tiéu chuin,
nhitng qui pham dudc xa hdi nhin nhin va thi hanh.

Gidng nhu trong tuong quan giita nhitng ngudi trong clng
mot nudc, ngudi Viét tin ring ¢6 mot sy hda hgp va quan binh trong
bang giao gifta cdc nudc véi nhau, mic du, vi mot s6 yéu td, c6 nudc
gidu cé nudc ngheo, ¢6 nudc 16n ¢6 nude nhd, ¢6 nuéc manh cb
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nudc y&u, c¢6 nudc tién bd cé nude lac hau, v.v. Sy hoda hgp va quin
binh ndy cin phdi dugc duy tri bing "I&", chit khong phdi bing
"phép".

"L&" doi hdi viéc bang giao giita cidc qudc gia phdi dugc dit
trén nén tang binh ding. Vi th€ nuc Viét da khai trién mot hé
thong luit 1& dé ddi xt vdi ngoai bang trén cin ban nay, chi yéu
gdm nhitng 1& nghi chi phdi viéc ti€p xiic giita cdc vua chia Viét &
kinh do véi cdc st gid ngoai qudc t6i thim viéng, cling nhu cdc qui
tdc lién quan dén viéc nhan qua ting clia cdc vua chda Trung-qudc
hay vat triéu cong ctia cdc nudc nhd hon. Hinh thifc thé hién quan
trong nhit ctia “1&” trong bang giao qudc t& 1 triéu cong.

D6i véi Trung-qudc thi tif nim 972, dudi thdi nha Dinh
(968-980), nu6c Viét bit dau thi hanh chinh sich triéu cong Trung-
qudc.

Ngudi Viét quan niém ring viéc triéu cdng 12 mdt chinh
sach khon ngoan, muc dich 12 d€ 1am hai long ling giéng khdng 1,
hi€u chi&n, tham lam 13 Trung-qudc d€ c6 thé sdng trong hoa binh
ma phét trién va ti€n bo. Viéc nay khong c6 nghia 1a nue Viét 1a
mdt thudc dia hay thudc qudc ctia Trung-qudc, mic du Trung-qudc
sudt trong hon 11 thé ky d6 ho (207/180 TCN — 939 SCN) di nhiéu
1an cdi bi€n nudc Viét thinh mot tinh cyc nam cla Trung-qudc, ma
chi 12 mot dau hiéu ching té nudc Viét nhin nhan uy thé ctia Trung-
qudc, nhung khong bao gi chiu thuin phuc Trung-qudc hay nghe
theo 1énh cta Trung-qudc.

Tuy nhién, viéc tri€u cong khong c6é tinh cdch thudng
xuyén. Nudc Viét chi ndp tri€u cong khi nao bi suy y&€u va Trung-
qudc hung manh; trdi lai, khi nao nudc Viét hing manh con Trung-
qudc suy y&u thi nudc Viét tim di moi cich d€ tri hodn hay khong
nop triéu cong. Hon nifa, nhitng doi hdi yéu sdch vat chat cla
Trung-quéc déu dudc ddp tng mot cich mién cudng, khong déu
din, con nhitng yéu sach chinh tri hay quin sy déu bi tir chdi bing
nhiéu 1y do.

Ngay cd sy kién 12 tf ndm 972 tr& di Trung-qudc thudng sic
phong cho cédc vua Viét ciing khong vi th€ 1am cho nudc Viét mat
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ddc 1ap va chd quyén. Do dé, ké tir khi nudc Viét gianh dugc doc
lap nim 939 tr§ di, Trung-qudc nhiéu I1an_tim cdch thon tinh nudc
Viét nhung 1an ndo ciing bi danh bai mot ciach thim thuong. Tuy
nhién, sau mdi 1an phd tan Am muu xam ling cla Trung-qudc, nghia
12 da st dung "phdp", cdc vua Viét bao gid cling gtti dd triéu cong
sang Trung-qudc, khong phdi vi s¢ nuéc khdng 16 phuong bic nay
s€ trd thi ma 1a vi mudn tai 14p hoa binh thin thién véi Trung-qudc.

Con doi véi viéc bang giao v6i cdc nude nhé hon, nhu Ai-
lao, Cao-mién, Chiém-thanh, v.v., nuéc Viét da ddi x& vé6i nhifng
nu6c ndy trén cin ban binh ding, mic du nuc Viét ciing doi héi
cdc nude nay triéu cong.

D6i véi ngudi dan Viét, ch€ @6 triéu cong, mdt hinh thitc
ctia 1&, 12 mot phuong thitc thich hgp d€ duy tri hda hgp va trat ty
gifta cdc qudc gia. Chi khi ndo ¢6 sy vi pham hay to6i pham xdy ra
thi "phap", tiic 1a sitc manh quan sy, méi dugc st dung dé doi lai 1&
cong bing. Tuy nhién, sau khi st dung “phdp” xong, "I& ” dugc sl
dung lai ngay d€ tao nén ftinh trang bang giao hoa thuin than thién
v6i nudc 1am diéu sai. N6i cdch khéc, "1&" 12 phuong phdp chinh
yé&u trong viéc thi hanh bang giao vé6i cic nudc, duge dung véi cic
nudc than hitu; con "phdp", dudi hinh thic trirng tri bing phudng tién
quén sy, danh cho nhitng nuéc dich, chi dugc st dung khi nuéc nao
xam pham chii quyén, uy quyén , su toan ven ldnh thS clia nudc
Viét.

Con nhu cdi goi 1a luat qudc t€ thi chi 1a mot sdng tic cla
ngudi TAy phudng, méi hinh thanh tir giita thé ky thit 17 d€ ddp tng
v6i cdc nhu ciu cla nhitng qudc gia tin 14p da 1am tan v3 cong dong
chinh tri va tinh than ngy tri toan chau Au tir thdi P& quéc La-ma,
v6i muc dich phdt trién mot hé thdng quan binh thé luc, ngd hau
ngin chin khong cho mot nu6e c6 thé thdng tri nude khac duge. Hé
thong luit qudc t€ nay khong thich hdp véi cdc qui tic vé bang giao
qudc t&€ ma cdc nudc Pong phuong, doc 1ap tir 1au trude khi cdc quoc
gia Au-chiu dugc thanh 1ap, nhw 13 Viét-nam, Trung-qudc, Nhat-
ban, Triéu-tién, v.v., da theo.
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DAy 1a chua k€ viéc, sau khi di ném nhitng kinh nghiém
dau dén trong viéc d6i phé va thuong thuyét v6i ngudi Phép trong
thé ky thtt 19, ngudi Viét-nam da c6 mot thdi do hoai nghi ddi véi
luat qudc t&€ Tay phuong, nhit 1a con vi thiy ngudi Au My c6 thién
ki€n véi nguoi A-chéu, coi ngudi A-chau 13 man di moi rd, lac hau,
kém hay khong c¢6 van minh, vo6 dao hay ta dao, v.v., va khinh bi
ngudi A-chdu, coi ho 1a cu-li, 1a giéng dan thap kém ha luu, ciing 12
béc 10t ho dén tAn xudng tAn tdy.

Ngudi Viét con bi€t ring mic du cdc nudc Ty phucng
canh tranh nhau trong viéc budn bdn, truyén dao, gdy ving anh
hudng, viing thé luc, v.v., nhung khi ciAn dé&n ho khong chiu gitip d
ngudi Viét, bdi vi du 1a doi thd v6i nhau, nhung ho ciing 1a nhitng
dan toc ddng chiing, c6 quan hé mat thi€t véi nhau vé vi tri dia du,
v& boi canh lich sit, vé nén tdng vin héa, vé ¥ thitc hé ton gido, cho
nén khi cin, ho s& ting ho d6i thii ctia minh hon 1a Ging hd ngudi A
chiu, 12 nhitng dan tdc xa la ddi véi ho vé moi phuong dién. Do do,
ngudi Viét tin riing, khi cin, ngudi Au My chic chdn sé& khong 4p
dung nhitng qui tdc ludt qudc t€ mot cach cong bing d6i v6i ngudi
A-chau néi chung va ngudi Viét-nam néi riéng.

Sy tin tudng clia ngudi Viét-nam khong phai 1a v cin cg.
Lich st ddy riy nhitng thi du chiing minh 12 ho tin diing.

Chiing ta c6 thé k& mot thi du. Sau khi Nhit-bdn dau hang
cdc quoc gia Pong-minh, cham dit tran The Chién II (1939-1945),
ngay 6.9.1945 khi quan doi Anh t6i mién nam Viét-nam & phia nam
Vi tuyén thit 16 d€ gidi gidi quan doi chi€ém déng Nhat-bin chi€u
theo su thda thuin cda cic Cudng Qudc Pdng-minh tai Hoi nghi
Potsdam thdng 7 cung nim, ho di cho quan doi Phap di theo va cho
phép quin Phap chiém lai mién nam Viét-nam v6i muc dich bi€n
Viét-nam thanh thudc dia cia Phap mot 1an nita. Hanh dong nay
clia nu6c Anh di vi pham chuong trinh clia cic Cudng Quoc Pong-
minh va khong them d€m xia gi dén sy phdn ddi clia Viét-nam. Hon
nita, viéc ndy dd md dudng cho cudc chién tranh dim mdu va ton
kém kéo dai 9 ndim (1945-1954).
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Chiing ta cling nén nhé riing tai Hoi Nghi Geneva (nhém
hop tir ngay 8/5 d&n ngay 20/7/1954) @€ chdm ddt trin chi&n tranh
ndy, mot 1an nita ngudi Anh lai k&€ hoach va tich cyc van dong cho
gidi phdp chia doi nuéc Viét-nam, bat chap sy phdn ddi clia nhan
dan Viét-nam, mot hanh dong dua dén trin chi€n tranh thi hai
(1960-1975), giét chét hang triéu nhan mang, k€ Viét-nam 14an ngoai
qudc, va ton hang i my kim.

I1l/- CAC TRO NGAI CHO VIEC PHAT TRIEN LUAT
QUOC TE G VIET NAM.

Sy chdm phit trién cia ludt qudc t&€ & Viét-nam con vi nhiéu
nguyén nhan khac nita, nhu 13 it c6 cd hoi phdt trién luat quoc té&,
chuyén vién vé luat qudc t€ it c6 co hoi lam viéc trong lanh vuc tu,
it c6 ngudi thich thid nghién cttu va hoat dong dé€ phd bién luit qudc
t&, v.v.

A. Luat Qudc T& It Cé Co Hoi Phat Trién

Vao ldc luat qoc t€ Tay phuong dugc gidng day & Viét-nam
thi nuc Viét da khong con doc 1ap va mat hét chli quyén, cd vé doi
ndi 14n ddi ngoai, sau khi bi Phap ddnh bai vé quin sy nhiéu 1an va
bi bit budc phai 1an ludt ky 4 hiép uSc v6i Phiap ngay 5.6.1862,
15.3.1874, 25.8.1883, va 6.6.1884. Do hai hi€p uGéc 1883 va 1884,
mién nam nudc Viét (Nam-ky) da bi€n thanh thudc dia Phap, trong
khi mién bic (Bic-ky) trd thanh xi bdo ho ctia Phdp, ngoai trir hai
thanh phd Ha-ndi va Hai-phong dugc céi lam nhugng dia clia Phép,
con mién trung (Trung-ky) — ngoai trit Pa-ndng, mot nhugng dia
khdc cda Phdp -- tuy trén danh nghia vin 1a do triéu dinh Viét cai
tri, nhung trong thuc t€ cling bi€n thanh xi bdo hd clia Phap. V6i sy
dd ho clia Phép, cdc bang giao doi ngoai clia nudc Viét bi chdm diit.

Hon nita, ngdy 9.6.1885, Trung-qudc da ky mot hiép uéc
v6i Phap, cong nhian quyén cai tri cda Phdp d6i véi Viét-nam. Quan
hé ngoai giao ctia Trung-qudc v6i Viét-nam, ton tai hon 20 thé ky,
cham dit, Trung-qudc khong con can thiép vao nhitng viéc ndi bd
clia Viét-nam, khong con dudc nhan triéu cdng clia Viét-nam nifa.
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Trung-qudc chi con duy tri lién lac thuong mai v6i Viét-nam, nhung
qua sy chi huy, gidm sat, va kiém sodt ctia Phap.

Mit khac, bang giao gitta Viét-nam va Ai-lao, Cao-mién
ciing bi chAm dit. Ngay cd moi lién lac clia Viét-nam véi cdc nudc
Au-chiu, tuy khong nhiu va khong thudng xuyén, ciing khong con
tdn tai nifa.

Tur d6 trd di, Phdp ndm giit tat cd cdc viéc ti€p xic va giao
dich giita nu6c Viét va cac nude khic, k€ ca Trung-qudc, va Phip
dai dién Viét-nam trong moi vi€c giao dich vdi cdc nudc khic cling
nhu 12 bdo vé ngudi Viét-nam & ngoai quoc. Theo qui dinh ctia Hiép
u6c 1884, Viét-nam chi c6 thé thiét 1ap bang giao chinh thic véi cic
nudc ngoai qua trung gian cia Phap. Tuy nhién, d6 chi 1a trén 1y
thuy€t thoi, chtt trén thuc t€, trong sudt thdi Phap thudc, Viét-nam
khdng c6 cd hoi thi€t 1ap quan hé ngoai giao véi mdt nuSc ndo ca.

Viéc mit chi quyén vao tay Phdp da 4nh huéng ri't nhiéu dén
sy phat trién clia luat quoc t€ § Viét-nam, mic du, nhu di néi &
phan I, luat qudc t€ duge gidng day & Viét-nam tif cudi thap nién
1910. Néu ¢6 ngudi Viét-nam nao chuyén vé qudc t€ cong phap thi
s& thdy khong c6 co hodi sit dung chuyén mon clia minh, con néu
chuyén vé qudc t& tu phdp thi may ra méi c6 dip st dung.

Vi Phap hoan toan ki€m soat va liéu 1y cdc giao dich d6i ngoai
ctia Viét-nam, k€ cd viéc d6i xtt v6i cac ngoai kiéu cu trd trén linh
thd Viét-nam ciing nhu viéc tai phdn cdc tranh chap c6 lién quan téi
nhitng ngudi khong phdi 1a Viét-nam. Pay 1a chua néi dén viéc
Phdp liéu 1y cdc van d& ddi ngoai clia Viét-nam & bén Phép, chit
khong phdi 1a & Viét-nam, va trong hoat dong nay ngudi Viét-nam
khong dudc phép tham du. Mot d6i khi ¢6 trudng hgp can dén ngudi
chuyén vé luat qudc t&, nhung trong hau hét trudng hop, chuyén
vién Viét-nam c6 qudc tich Phdp truGc khi chuyén mon cda ho
dudc st dung. Nhu vay ngudi &y hanh xit chuyén mon ctia minh véi
tu cdch 1a cong dan Phédp, chi khong phéi 1a cong dan Viét-nam, va
1€ di nhién phai theo chinh sdch hay 14p trudng cta Phap.
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Tinh trang ndy khong dugc cai thién may sau khi ch& do do
hd Phdp bi chdm ditt, mic du tir d6 trd di cdc luit gia va sinh vién
ludt da chd y t6i ludt quoc t€.

Thuc vay, hai ngay sau khi chinh phtt d6 ho Phép bi 14t ds
trong mot cudc ddo chinh clia quan doi chi€m déng Nhat-bdn ngay
6.3.1945, vua Bdo-dai (1925-1945) tuyén bd Viét-nam doc 1ap va
bdi bé cdc hiép udc Viét-nam bi bdt budc phadi ky v6i Phdp trong
hau ban th€ ky thd 19. Ti€p theo d6 Pdng Cong sdn Viét-nam da
cudp chinh quyén ngay 19.8.1945, r6i d€n hai tran chién tranh 1946-
1954 (thudng goi 1a Viét Chién I) va 1960-1975 (thudng goi 1a Viét
Chié&n II).

Trong 30 ndm trdi, 1945-1975, Viét-nam da c6 nhiéu co hdi
tham dy vao nhitng hoat dong clia cong dong qudc t€. Viét-nam
ciing 12 mot trong nhitng tdc nhan cta nhitng bi€n ¢d ¢ lién quan
hay tao nén nhiéu van dé thudc lanh vuc luit qudc t€.

Ngay khi vira mdi tuyén bo doc 1ap, Viét-nam da c6 thodt
khéi su ki€m sodt clia quan doi chi€ém déng Nhat-ban va 14y lai cac
cd s& hanh chinh vin con nim trong tay ho. Rbi dén khi Nhat-bin
diu hang cdc Cudng Qudc Pong-minh thing 8.1945, Viét-nam phai
duong dau véi mot tinh trang dat nude bi cic Cudng Qudc Pong-
minh chia ddi d€ gidi gidi quin doi chiém déng Nhat-ban, véi vi
tuyén thit 16 1am ranh gidi: mién bic trao cho Qudc quan Trung-hoa
va mién nam trao cho quin ddi Anh. Trong thdi gian quin doi hai
nuéc nay chi€m déng, tai cd hai mién da ¢ nhiéu vu xung dot c6 vo
trang. G mién nam, quan doi vién chinh Phap dudc quan doi Anh
cho di theo vao mién Nam va, dudc su phé chuin cta Anh, di
chi€ém déng Sai-gon dé lap lai sy d6 ho. Mat khéc, khi quan doi
chi€m déng Trung-qudc, thi hanh Hiép u6c Phap-Hoa 28.2.1946, rdi
Viét-nam thang 6.1946, thi § cac dia phuong nhitng vu dung d6 gitta
ngudi Viét va ngudi Phdp gia ting rit nhanh, khong sao ki€m sodt
dugc, va cudi cliing chién tranh toan qudc bung nd ngay 19.12.1946.
Cudc Toan Qubc Khdng Chién Chong Thyc Dan Phip nay (Viét
Chién I) kéo dai d&€n ngay 21.7.1954 méi cham dit.
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Trong khodng thdi gian tr ngay 6.3.1945 dén ngay
19.12.1946 Viét-nam da thuong thuyét vai 1an v6i Trung-hoa Din
quoc d€ 1am gidm bSt ganh ning chinh tri, quan sy va kinh t€ do
doan quén chi€ém déng clia nudc nay dem lai, nhat 1a véi Phdp ngd
hiu cé thé bdo vé nén doc 1ap va chi quyén mdi 14y lai dugc.
Nhitng cudc thuong thuyét nay da dem lai mot s§ hiép udc, thda
udc.

Viéc doan quan vién chinh Phap c6 chi€m lai Viét-nam dé
tdi 1ap su dd hd ctia Phdp cudi cung da dua dén cudc chién tranh
kéo dai ngét 8 ndm.

Trong khi cudc chién tranh ti€p dién cang ngdy cang khoc
liét thi chinh phd Phdp bit diu md mot loat nhitng cudc thuong
thuyét v6i cyu hoang Bdo-dai v6i muc dich thanh 14p mot chinh
quyén khong Cong sdn & trong nhitng viing do Phép cai tri. Nhitng
cudc thuong thuyét nay da khai sinh Quéc Gia Viét-nam (ngay
1.7.1949) do Béo-dai diing ddu v6i danh nghia Qudc trudng. Chinh
thé méi nay di 1ap tic dugc Hoa-ky, Anh, Phdp va mdt s§ nudc
khéc, k€ cd Toa Thdnh Vatican, cong nhan. bé doi lai, Trung-hoa
Nhan dan Cong hoa qudc, Lién-bang S6-viét, ciing nhu mdt s6 qudc
gia Cong sdn va than Cong sdn da cong nhin Viét-nam Déan chid
Cdng hoa.

Cuoc Viét Chién I cham dit sau khi Phdp vd VNDCCH ky
Hiép dinh Pinh chi€n & Viét-nam ngay 20.7.1954, dudi quyén bdo
trg cta ba nudc Anh, Lién-bang So6-viét va Trung-hoa Nhan dan
Cong hoa qudc, la nhitng nuéc di triéu tdp mot hdi nghi qudc &
nhém hop & Geneva, Thuy-si, tf ngay 8.5 dén ngay 21.7.1954.
Piéu ding néi 1a tuy Qudc Gia Viét-nam va Hoa-ky ciing tham dy
hoi nghi nay nhung khong ky vao Hiép dinh, vi hai nu6c nay phan
d6i viéc chia ddi nude Viét-nam.

Hiép dinh Geneva chidm ddt chién tranh & Viét-nam va
ddng thdi chia ddi nuéc ndy. Mién bic Viét-nam & phia bic vi tuyén
thit 17 (ranh gi6i 12 song B&n-hdi) thuoc VNDCCH, con mién nam
thudc QGVN (tir ngay 26.10.1955 céi thanh Viét-nam Cong hoa).
Hon nita, chi€u theo sy thda thuan ngay 30.3.1956 gitta VNCH va
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Phdp, quin doi Phdp da hoan toan rat khéi Viét-nam ngay 25.4.
1956. K& tir 36 VNCH dudc hoan toan tu do di theo dudng 161 do
minh hoach dinh.

Mit khdc, Hiép dinh Geneva con thi&t 1ap Uy hoi Quéc t&
Gidm sat va Kiém sodt (thudng goi tit 13 Uy hoi Qudc &), thanh
vién g6m dai dién cdc nudc Gia-nd-dai (1am chd tich ny ho1), An-
do6 va Ba-lan, d€ gidm sat va ki€m so4t viéc thi hanh Hiép dinh. Uy
hoi Qudc t€ hoat dong & ca hai viing va bdo céo tryc ti€p ciing nhu
hoan toan chiu trich nhiém véi Anh va Lién-sd, hai dong chi tich
ctia Hoi nghi Geneva.

DPéng ti€c 1a Hiép dinh Geneva khong cham dit dugc chién
tranh. Ching bao ldu sau, chi€n tranh lai ti€p dién, tuy trén mot
pham vi nhé hon trong mt thdi gian ngdn. Sdu ndm sau (ndm 1960),
cudc Viét Chién II bung nd. Lan ndy, chién tranh gidi han trong
phan dat cia VNCH, mic du t giita thap nién 1960 trd di c6 nhicu
phi vu phdt xuat tf mién nam oanh tac mién bic va mot s& qudc gia
khdc ciing dinh liu vac cudc chi€n, nhit 1a Hoa-ky, Pai-Han Dan
qudc, Uc, Tan Tay-lan, v.v., da giti quin hay c6 vdn quin sy sang
gitip dd VNCH. Cudc chién tranh ndy chi chAm dit nim 1975 khi
ché& @6 VNCH bi sup dd.

Khi trin Viét Chién II 1én dén cao do, nim 1968 mdt hoi
nghi qudc t&€ khdc lai dugc t6 chic, 1an nay & Ba-1¢&, thi d6 cta
Phdp, d€ tim cich chdm dit chién tranh & Viét-nam. Tham dy Hoi
nghi c6 VNCH, Hoa-ky, VNDCCH, Mit trin Gidi phéng Mién Nam
Viét-nam (goi tit 1a Mit trin Gidi phéng). Sau 5 nim thuong thuyét,
ngay 27.1.1973 cac phe tham du da ky mot hi€p dinh. Mot ny hoi
Qudc € khdc duge thanh 1ap v6i ciing muc dich nhu Uy hoi Quéc t&
trude, goi 12 Uy hoi Quéc t€ Kiém sodt va Gidm sdt, gdm dai dién
cdc nuée Gia-nd-dai (vin 1am chd tich Uy hoi, nhung chi vai thing
sau thi Gia-ni-dai rit chan khoi ny hoi va dai dién Indoenesia lam
chi tich), Indonesia, Hung-gia-1gi va Ba-lan.

Tuy nhién, Hiép dinh ky chuwa rdo muc thi chi€n tranh ti€p
dién ngay. Chi c6 mot diéu Hiép dinh dudc tuan hanh 12 quin doi
Hoa-ky rit ra khéi VNCH. Cudi cing Hiép dinh Paris khong con
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hiéu Iyc sau khi ch&€ do VNCH sup d6 ngay 30.4.1975 va qudc gia
thong nhat dudi sy cai tri cia Pdng Cong sdn Viét-nam.

Mic di ¢cé chién tranh, hai ch& do da tung ra nhitng cudc
ganh dua ngoai giao d€ dudc qudc t& cong nhan va tng hd, tham dy
rit nhiéu hdi nghi qudc t& hay viing, gia nhap nhiéu t& chic qudc t&
hay vliing, m& nhitng cudc thuong thuyét va ky nhiéu hiép uéc, thda
wdc quoc t€ hay viing vdi nhiéu nudc khic va céc td chitc quoc t&
hay ving, thi€t 1ap cdc phdi bd ngoai giao va linh sy & ngoai
qudc,v.v.

Vi thé tir nim 1945 dén nim 1975 Viét-nam di c6 nhiéu co
hoi @€ thém kinh nghiém vé& nhitng hoat dong qudc t&€ ciing nhu 12
vé luat quoc t&. P6 1a nhitng dip t6t d€ hoc hdi va lam viéc cho
nhitng ngudi mudn chuyén vé luit qudc t€. Péng ti€c 13 s6 cic
chuyén gia va sinh vién chuyén vé luat qudc t& trong khodng thdi
gian ndy & ca hai viing ching c6 ting chiit nio.

B. Chinh Quyén Khéng Quan Tam Pén Viéc Sit Dung
Chuyén Vién Vé Luat Quéoc T&

Tinh trang ddng budn ndy phan 16n 1a do chinh quyén cd
hai mién dd khong quan tim dén viéc sit dung chuyén vién vé luit
quéc t€ va ciing khong tao nén nhitng co hoi dé xtc ti€n phat trién
luat qudc t&€ trong mién chinh phd cai quén.

Sau nim 1945, mot chuyén vién vé qudc t& cong phap, néu
c6, van khong tim thiy chd c6 thé sit dung chuyén mon clia minh
trong cdc cd quan chinh quyén, nhat Ia trong B6 Ngoai giao, ndi c6
1ap nhitng nha, s& hay ty phu trach cdc van dé qudc t& hay luat qudc
t€, k€ cd nhitng hiép uSc hay thda udc quoc t&€ khic, ciing nhu
nhitng nhiém s& ngoai giao va lanh sy & ngoai qudc.

O VNDCCH, viéc tuy€n dung cdc nhin vién ngoai giao va
lanh sy chi yé&u cidn ¢t vao viéc ho la ddng vién Pdng Cong sin
Viét-nam hay nhitng t6 chiic, doan thé hay hoi doan phu thudc
DPéng, va vao sy trung thanh clia ho véi ché do, chit khong vao hoc
van, nhat 14 ki€n thitc vé luat qudc t&€ cla ho.
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Con & ving dudi quyén kiém sodt clia chinh quyén quéc
gia, tinh trang cling khong khd hon. Chuyén mon vé luit quoc t&
khong phai 1a mot diéu kién doi hdi noi ngudi mudn gia nhap nganh
ngoai giao va lanh sy.

Trudc ndm 1965, cdc nhdn vién ngoai giao va lanh sy, dugc
tuy€n chon trong s& nhitng ngudi dudc tién clr hay qua nhitng ky thi
vin ddp, trong d6 thi sinh dugc héi vé nhiéu van dé thudc nhiéu
lanh vuc. Tuy trong nhitng ky thi vin ddp nay thi sinh c6 thé bi héi
v& nhitng van dé thudc luat qudc t&, nhung kién thic vé luat quic t&
khong bao gi¢ dugc nhan manh. Hon nita, cdc thi sinh khong nhat
thi&t phai tot nghiép trudng luit, ma con cé thé 1a nhitng ngudi tot
nghiép cdc truong dai hoc khdc nita. Ngay cd cdc giam khdo ciing
khong c6 ai 1a chuyén gia vé luat qudc té&.

Chi tir nim 1965 B Ngoai giao VNCH méi t§ chitc nhitng khéa
thi chinh thitc tuyén nhan vién ngoai giao va lanh su. Ky thi tuyén
dau tién, dugc t8 chic vao thdng 5.1965, g6m c6 hai bai thi viét, thi
sinh phdi vi€t du6i hinh thic ludn viin, va mot bai thi van ddp. Boi
v4i bai thi viét thtt nhat, thi sinh dudc chon vi€t vé mot dé tai thude
luat hi€n phdp, hay mot dé tai thudc mon chinh tri. PSi vdi bai thi
vi€t thit hai ciing vay, thi sinh dugc chon viét vé mot dé tai thudc
mon kinh t& tai chinh hoic mot dé tai vé lich sit Viét-nam. Nhitng
thi sinh ndo qua dugc ky thi viét thi vao thi vain ddp, va phdi trinh
bay, bing Anh ngit hay Phdp nglt, mot vin dé thudc mon dan luit,
luat hi€n phdp, luat qudc t&, kinh t€ hoc, tai chinh hoc, chinh tri hoc,
vin hoéa, lich st, dia 1y, v.v., tly theo boc thim tring dé tai nao. Cdc
khéa thi sau van theo phuong thic d6.

Piéu ddng néi 1a kié€n thitc vé luat qudc t& vin khong phai
12 diéu kién chinh y&u doi hdi noi thi sinh, bdi vi thi sinh c6 thé
tham du nhitng k¥ thi tuyén nhan vién ngoai giao va lanh sy mién 1a
da t6t nghiép dai hoc, bat ludn thudc nganh nao. Vi th€ ching ta
mdi thdy c6 nhitng ngudi t6t nghiép vdi bing Ctt nhan Viin khoa hay
Ctt nhan Khoa hoc, lai c6 nhitng ngudi t6t nghiép Pai hoc Su pham,
Hoc vién Qudc gia Hanh chinh, v.v., ciing dugc tuyén lam nhan vién
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ngoai giao va lanh sy ngang hang véi nhitng ngudi ¢6 bing Ct nhan
Luat khoa, n€u qua dugc hai ky thi vi€t va thi van dédp. Hon nifa,
ngudi ¢6 bing C& nhan Luat khoa c6 thé chuyén vé nganh cong
phdp, nganh tu phdp hay nganh kinh t€ tai chinh.

Vi vay & Bd Ngoai giao VNCH khong c6 14y mdt chuyén
vién vé luat qudc t&€ nao cd. Hon nifa, trong sudt 26 nim ton tai
(1949-1975) cia Bd Ngoai giao, Nha TG chiic va Hoi nghi Qudc t&
khong c6 mot nhan vién ndo, k€ ca cdc vi Gidm doc, 1a chuyén vién
vé luat quoc t&€. Ngay cd Phong Hiép udc Qudc t&€ cia Nha nay la
phong phu trach thu thdp, phan loai cdc hiép udc cling nhu cic thda
udc quoc t&€ ma VNCH da ky két hay gia nhap ciing chi 1a nhan vién
ngach hanh chinh quén 1y, chit khong phai la cic nhin vién & ngach
ngoai giao va lanh sy, va nhitng nhan vién nay khong dudc huan
luyén vé luat quoc té.

Sau hét, BO Ngoai giao VNCH khong c6 14y mot c6 van
phép 1y, chtt dirng n6i 1a mot ban ¢d van phdp ly. Céc van dé phdp
1y, nhat 1a nhitng van dé thudc lanh vuc luat quoc t&, tiy vu hay
van dé, do Phong Phdp 1y hay Phong Lanh sy thuoc Nha Vin héa,
Phdp 1y, Lanh sy va Hanh chinh x&t 1y. Nhan vién cta ca hai phong
ndy ciing khong dugc huin luyén vé luat néi chung va luat qudc t&
néi riéng, mic du tr sau nim 1965 ddi khi nhan vién t6t nghiép
trudng ludt dugc ¢ 1am viéc ¢ ddy, nhung chi 1a trong mot thdi gian
ngidn ma thoi. Ngay ca cdc vi gidm ddc clia Nha nay ciing khong c6
ai dugc huén luyén vé luit, nhit 1a vé luat qudc té.

Mot di€m dang chd ¥ 12 trong thdi gian 1949-1975 ¢6 3 Bo
trudng Ngoai giao VNCH 8t nghiép trudng luat: gido su Thac si
Luit Vii-vin-Miu (dong thdi ciing 13 khoa trudng diu tién cda
trudng Pai hoc Luat khoa Sai-gon sau khi hé thong dai hoc dudc
Phip trao hoian Viét-nam) va cdc ludt su Trin-chinh-Thanh
vaVuong-vin-Bic, nhung cd ba vi khdong chuyén vé luit qudc t&.
Mt khdc, rét it trudng nhiém s& ngoai giao hay lanh sy, ciing nhu
nhin vién clia cdc nhiém s nay tot nghiép luat hoc, va nhitng vi
nao to6t nghiép trudng luit thi lai khong chuyén vé luit qudc t&.
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Ngoai trit mot vi 1a dng Ha-vinh-Phuong, ma ching ta s€ néi t6i
trong doan D bén dudi.

bi xa hon nita, khong mdt thanh vién nao trong phdi doan
ctia c4 hai chinh thé tham du hai Hoi nghi Geneva 1954 va Hdi nghi
Paris 1968-1973, cling nhu hau hét cdc hoi nghi qudc t€ hay ving
khdc, chuyén mon vé luat qudc t&, tuy trong vai trudng hgp, chinh
phti VNCH d3a muén c6 Gido su Nguyén-qudc-Pinh (xem thém
doan D bén duéi) d€ c6 van vé mot sd van dé.
C. It Co Hgi Lam Viéc Trong Khu Vvc Tu

Mot sinh vién ludt mudn chuyén vé Quoc t&€ Cong phdp sé
vap phédi mot tr§ ngai rat 16n: d6 1a khong c6 co hoi lam viéc & khu
vic tr, con néu chuyén vé Qudc t&€ Tu phép thi cling chi ¢6 rat it
trudng hdp dudc st dung chuyén mén nay.

Mic du trong thdi Phdp thuéc nudc Viét-nam bi chia lam 3
“ky”, mdi ky c6 nhitng dao luat, bd luat, phdp qui riéng, nhung hi€m
khi ¢6 nhitng vu phéan tranh phdp luit, bgi vi cdc dao luit, bo luit,
phdp qui clia cdc ky khong khdc nhau qud nhiéu. Thi du, khodng
90% cédc diéu khodn clia bd Hoang-Viét Ho Luat (tfc Dan Luat
Trung-ky) 1936-1939 tuong tw, néu khong thé néi 1a twong ddng véi,
cdc diéu khodn ctia bo Dan Luat Bic-ky 1931. Hon nifa, it c6 ngudi
dan & ky nay c6 tai sin 8 mot ky khdc. Vi vay, trong sudt thdi gian
83 nim thudc Phdp c6 rat it vu phan tranh phép luat.

Miit khdc, nhitng 4n vu c6 lién quan dén nhitng ngudi thudc
cdc qudc tich khdc nhau ciing khdng tao nén nhitng vu phan tranh
phap luat bdi vi ngudi ngoai qudc cu ngu § Viét-nam dugc doi xu
v6i nhitng didc hué khic ngudi Viét-nam.

Thuc vay, trong thdi Phap thudc & Viét-nam, ding vé phuong
dién phap 1y, c6 4 loai ngudi, theo thit ty, 1a: ngudi Phap, ngudi Au-
chiu, ngudi dudc ddng héa (les assimilés) va ngudi Viét-nam.
Ngudi dugc dong héa hiau hét 1a ngudi Trung-hoa, bat luan 13 ho
sinh @ & Trung-qudc hay & Viét-nam. Ho dudc dong héa véi ngudi
Au-chau. Vi vay nhitng vu tranh chip hay kién tung trong d6 mot
bén 12 ngudi Phap, ngudi Au-chiu hay ngudi dugc ddng héa déu
thuoc thAim quyén cida tdoa 4n Phdp va dugc xét xit theo luit clia
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nudc Phédp. Ludt Viét-nam, ngay ca ludt clia Trung-ky (nhu da néi §
phan III doan A bén trén, trén nguyén tic Trung-ky do triu dinh
Viét-nam cai tri), khong c6 quyén chi phdi ho. Chi tir nim 1945 tr§
di thi chuyén mon vé qudc t€ tu phdp mdi c6 cd hodi sit dung.

Sau khi 13y lai dugc doc 1ap va chli quyén, Viét-nam bit dau lam
nhitng luat 1& d€ 4p dung trong moi trudng hdp. Tuy nhién, trong
khodng thdi gian 1945-1954 lai ¢6 rdt it vu can st dung dé€n chuyén
mon vé qudc t€ tu phap.

Mic du da doc lap, nhung Chéng bao l14u thi x4y ra cudc Viét
Chién thit I (ngay 19.12.1946) ma hau qud 132 Viét-nam bi chia ra
thanh hai ving.

Trong nhitng viing do Cong sin ki€m sodt cé rdt it ngudi
ngoai qudc va nhitng ngudi nay hiu hét tir nhitng nuéc Cong sdn
khdc dén gitip d6 chinh quyén. Ngay viéc budn ban vdi nhitng nu6c
khong Cong sin ciing khong dang k€. Hon nita, trong nhitng viing
ndy chi c6 luat 1é cia VNDCCH ma thoi. Pay 1a chua k€ cdc nhan
vién cdc tda 4n & nhitng ving nay 1a cdc cdn bd COng sdn, rat it
ngudi am hiéu luat 1& hay dugc huin luyén vé luat; ngodi ra, lut su
& day khong c6 mdt vai trd quan trong dang k& nao. Vi vdy, sd cic
vu tranh chdp hay kién cdo cAn d&én chuyén mon vé luit quoc t&, ca
qudc t& cong phdp 1an quoc t& tw phdp, hau nhu khong c6.

Trong khi d6, & nhitng viing mdi dau do quan ddi vién chinh
Phdp chi€m déng sau dudc dit dudi quyén chinh phi qudc gia thi
céc dinh ch€ tu phdp dugc thi€t 1ap va céc luat 1& dudc ban hanh
trong thdi Phdp thudc van ti&p tuc 4p dung, v6i mot vai dic diém
ddng chu .

- Thit nhat, chi con ngudi Phip van ti€p tuc dugc hudng moi wu
dai thoi. Théa uScViét-Phap 8.3.1949 qui dinh ring luat Phdp sé
dugc 4p dung trong nhitng vu c6 lién can t6i ngudi Phdp (diéu V,
khodn 3.2).

- Tha hai, tit thing 7/1949 d€n thdng 7/1954, nhitng vu dan sy va
thudng sy trong d6 hodc la nhitng cdng dan khoéng phdi 1a ngudi
Viét-nam trong Li€n hi€p Phép kién nhau hay ki€n nguéi Viét-nam,
hodc la cong dan ctia nhitng nuéc ma Phap da c¢6 nhitng qui udc lién
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quan d&n mot dic quyén thAim phdn, v mot 4n kién hinh sy trong
trudng hgp nhitng ngudi thudc loai nay vi pham luit 1€ c6 phuong
hai d€n nu6c Phap, déu do cdc tdoa 4n hdn hop Viét-Phip xét xir
(di€u V, khodn 2).

Diing 1y ra trong nhitng vu nay chuyén mon vé quoc t€ tu
phdp c6 ¢ hoi duge st dung. Tuy nhién, sy thuc khong phadi nhu
vay. Hiép dinh Viét-Phap 1949 ciing qui dinh ring luat Viét-nam s&
dugc 4p dung trong nhitng vu khong c6 lién can dén ngudi Phép;
con trong nhitng trudng hgp khéc, luat Phdp s& dugc dp dung (diéu
V, khoén 3.3), va, nhit 1, theo qudn 1é clia qudc t& tu phép, cdc van
dé c6 lién quan tdi than trang sé& dudc luit 1é cla qudc gia cda
nhitng phe c6 lién hé (diéu V, khodn 4) chi phdi. Chi tif sau nim
1956 tr& di chinh phd VNCH mdi c¢6 nhitng hoat dong thay th& céc
luat 1& va phdp qui ban hanh thdi Phdp thudc bing nhitng luat 1& va
phdp qui mé6i 4p dung cho toan mién nam Viét-nam. G mién bic,
chinh phit VNDCCH ciing c¢6 nhitng nd lyc tuong tu.

Vi ciing ngay cang c¢6 nhiéu ngudi va cong ty ngoai quc dén
VNCH hoat ddng, lam vi€c, lam c4c dich vu, 1ap gia dinh, v.v., va vi
thuong mai gitta VNCH va cdc nu6c khdc gia ting nhiéu, viéc phan
tranh phap luat khong thé nio tranh dugc. Do d6, ngoii su chuyén
mon vé luit tai chinh quéc t€, luit thuong mai qudc t&, chuyén mon
vé qudc t& tu phdp ciing da tuong ddi c6 cd hoi duge sit dung hon 1a
chuyén modn vé qudc t&€ cong phdp. Tuy nhién, d6 chi 1a theo
nguyén tic thdi, chit trong thuc t&€, s6 cdc 4n vu doi hdi chuyén mon
vé quéc t& tu phdp do cdc tdoa 4n VNCH thu 1y tif nim 1955 dén
ndm 1975 tuong ddi rat it, bdi vi ngudi Viét-nam thich gidi quyét
bén ngodi tda 4n moi tranh chap va chi van bat dic di, khi khong
con dudng 16i nao khic, mdi tim dén tda 4n xin phan xi.

Viét-nam 1a mdt nudc ngheéo. Ngudi Viét it c6 du kha ning
tai chinh d€ tin tuy lam nhitng gi it ki€m dugc tién, mic du sy tin
tuy nhu vay c6 1gi cho sy phat trién ctia qudc gia. Do d6, cho dit mot
sinh vién mudn chuyén vé luat qudc t& thi ciing khong thé hay
khong c6 khd ning hoc nganh luat khong gitp ngudi a4y ki€m dudc
viéc lam hay cdi thi€n tinh trang cia minh. Trong hoan cénh nay,
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viéc hoc hdi nghién citu luat qudc t&€ § Viét-nam phét trién cham 1a
mot viéc di nhién, va do ciing 1a 1y do cho t6i nay c¢ it ludt gia Viét-
nam da c6 nhitng déng gép dang k€ vao viéc phat trién luat quoc t&
G Viét-nam.

D. Thi¢u Sy Quan Tam va Hoat Pong Xic Tién Viéc Hoc
Héi, Nghién Ciu Luat Quéc T&

Sau hét, cling phdi néi 1a cc gidi dai hoc va chuyén nghiép
da thd o linh dam khong cd xiy, khuyén khich, ning d3, xic tién
viéc nghién cttu, hoc hdi luat qudc t&€ & trong nudc.

Mit khdc, nhitng ngudi Viét-nam cé hoc vé luat qudc t&€ da
s6 lai hoat dong & ngoai qudc. Xin k€ vai thi du.

Ping k& nhdt 1a cd gido su Nguyén-qudc-Pinh thudc
Université de Droit, dEconomie et de Sciences sociales de Paris.
Gido su 1 tic gid clia nhiéu tdc phim vé qudc t& cong phip viét
bing Phdp ngit(3) va nhiéu 1an lam cd van cho cdc phdi doan Viét-
nam, ciing nhu cho vai qudc gia néi ti€ng Phép, tai cdc hdi nghi hay
thuong thuyét qudc té€.

Mot luat gia khdc 1a gido st Nguyén-hitu-Tru. Sau khi dau
bing Ct nhan Luat khoa va hoc hai nim Cao hoc Cong phép tai
Truong Luit Sai-gon, gido su dd sang Thuy-si theo hoc tai Institut
Universitaire de Hautes Etudes Internationales thuéc Université de
Geneve, va tot nghiép vdi bing Tién si Chinh tri hoc. Luin 4n tién
si clia gido su, vi€t bing Phap ngit, nhan dé 1a Quelques Problemes
de Succession d’Etats Concernant le Viet-nam (dugc Emile
Bruylant, Bruxelles, xuit ban, 1970), trinh bay mdt van dé thudc
luat qudc t€ c6 lién quan t6i Viét-nam. T d6 gido su chi day luat
qudc t&€ & ngoai qudc thoi.

Diéu dang ti€c 13, theo chd ching toi dudc biét, hai gido su
ndy chua bao gis day luat qudc t€ & Viét-nam hay viét vé nhitng
van dé thuoc luat qudc t& bing Viét ngif, hodc 1a dich cic tic phdm
vé luat quic t& cla gido su hay cla ngudi khac sang Viét ngt. Vi
vy, rat it ngudi Viét-nam, nhdt 12 nhitng ngudi thudc th€ hé tré
khong biét Phap ngit, c6 thé hoc hdi nhitng diéu gidng day cla gido
SU.
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Mot s& ngudi khéc tuy c6 t6t nghiép vé luat quoc t€ nhung
déu hoic 1a khdng day hoc hoidc 1a chi day hay viét nhitng mon
khong phdi 12 luat néi chung hay luit quoc t€ néi riéng.

Hai trong nhitng ngudi dé t6t nghiép Vién Han 1am Luat
Qudc t&€ § The Hague (Hoa-lan), 1a cdc 6ng Ha-vinh-Phuong va Lé-
thanh-Khdi. Khi dang 1am St than toan quyén tai toa Pic st VNCH
(sau nang 1&€n lam tdoa Pai sit) & Bonn, thi d6 cta nuéc Cong hoa
Lién bang Ditc, trong thdi P& Nhat Cong hoa (1955-1963), ong
Phuong dd theo hoc mot khéa vé luit qudc t&€ tai Vién Han 1am
Luat Qudc t€. Con dng Khoi tuy ciing tot nghiép tai Vién nay nhung
chi day hoc & bén Phdp va chi viét vé lich si¥ va vin héa Viét-nam
thoi.

Ngudi thit ba 12 dng Pinh-Son, t6t nghiép Master of Laws

tai The Institute of Air and Space Law thudc McGill University &
Montreal, Canada. Luin vin t6t nghiép cda Ong, nhan dé
L’Hélicoptere: Ses Différentes Utilisation, Ses Problémes
Juridiques, khong dugc xudt ban. Ong khong hé day hoc, dién giing
hay viét vé nganh chuyén mon clia 6ng, ma chi lam viéc tai cdc phi
trudng G Phdp va Viét-nam.
Mait khdc, 6 VNCH, tir sau khi Vién Pai hoc Sai-gon dudc ngudi
Phdp trao trd lai cho Viét-nam cho dén khi ch€ @ VNCH c4do chung
ngay 30.4.1975 c6 vai gido su gidng day luat qudc &, nhung khdng
vi ndo chuyén vé nganh nay.

Hai gido su Luu-van-Binh va Tédng-kim-Dong, ngoai céic
mon khac ciing day Qudc t&€ Cong phdp & cd hai cAp Clt nhan va
Cao hoc. Cdc gido trinh bing Viét ngit cda hai vi dugc quay ronéo
cho sinh vién dung. Ngoai ra, hai gido su cling di cho xuat bdn sich
gido khoa vé luat qudc t&€ (xem chd thich 2).

V& mon Qudc t€ Tu Phdp c6 ba gido su Trinh-dinh-Tiéu,
Nguyén-xuan-Chdnh va Nguyén-huy-Chiéu.

Gido su Tiéu day mon ndy & nim thit ba cAp C nhan tai
hai Trudng Luat Sai-gon va Hué trong vai nim rdi sang song & bén
Phdp. Méi ddu gido su gidng day biing Phdp ngit, sau ddi sang Viét
ngit. Tuy gido su ¢6 nhiéu tdc pham viét bing Phdp ngif va in & bén

- 136 -



Ddc san Ludt khoa 2007

Phdp, nhung, theo chd chiing toi bi€t, hau hét 1a vé nganh dan luat
chtt khong phai 12 qudc t€ tu phdp, nhit 13 khong c6 tic phim nio
viét bing Viét ngit in & Viét-nam.

Gido su Chdnh thay th€ gido su Tiéu. Gido su gidng day
bing Viét ngit & cAp Ck nhan va Phdp ngit & cAp Cao hoc. Tuy
nhién, hiau hét cdc tic phdm clia gido su viét vé dan luat 12 nganh
chuyén mon cla gido su, ngoai trir mot sach gido khoa (xem chi
thich 2) va mot bai bdo vé qudc t& tu phap viét bing Viét ngit(4).

Sau khi gido su Chdnh r&i Viét-nam khodng nim 1965 sang
dinh cu & bén Phdp, gido su Nguy&n-huy-Chiéu thay th& gido su
Chénh va day qudc t€ tu phdp cho t6i nim 1975. Gido su ciing ¢
xuit badn mdt sich gido khoa vé qudc t& tu phdp (xem chi thich 2).

Viéc hau hét cdc gido su nay khong viét may vé luat qudc
t€ ciing khong c6 gi 12 khé hiéu. Lanh vyc chuyén mon chinh cta
céc vi khong phai la luat qudc t&: d6 1a luat hi€n phdp trong trudng
hdp gido su Luu-vin-Binh, hay din luat doi vé6i cdc gido su Trinh-
dinh-Tiéu, Nguyé&n-xuan-Chanh, Nguyé&n-huy-Chiéu, v.v.

Té6i day chiing ta ciing nén néi dé€n ba diém cé dnh hudng
dén viéc phat trién luat quoc t&€ & Viét-nam.

Thi nhat, trong cdc tap chi hay tip san luat & Viét khong
c6 nhitng muc hay bai diém sdch d€ gidi thiéu hay phé binh cic
sach mdi xuat ban, ching nhitng 1a sich vé luat qudc t€ ma con ca
nhitng sdch vé cdc nganh luit khdc nita, mic du cé nhitng bai
nghién cttu hay binh luin vé cdc phan quyét clia cdc tda 4n vé nhiéu
nganh luit hoic vé nhitng dao luat, bd luit méi.

Thit hai, k&t qua cdc khdo citu, nghién cttu clia cdc gido su
thudng khong dudc ton trit trong cdc thu vién luat, nhit 13 thu vién
clia trudng luat noi gido su gidng day d€ cho cdc sinh vién hay
nhitng ngudi khdc tham khao.

Thit ba, § VNCH khong c6 dinh ché cAp hoc bdng hay trg
kim dé nghién cttu, khdo ctu. Do d6, néu khong cé di kha ning tai
chinh d€ dai tho cdc phi tn thi cdc sinh vién khong thé nio nghién
cifu, khdo ctu vé mot van dé luat nao d6, k€ cd luat qudc t&€. Vi
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vay, kién thifc ching nhitng vé luit qudc t€ ma ci vé cdc mon luat
khéc nita ctia cdc sinh vién chi gii han trong nhitng gi gido su gidng
day trong 16p, hay, qué 1im 12 mot vai sdéch bdo ma sinh vién c6 thdi
gid doc thém.

Hon nita, khdng ¢6 mdt hdi doan hay hi€ép hdi nao chuyén
vé luat qudc t&€ dé€ xdc ti€n viéc hoc hdi, nghién citu nganh luit nay.
Ngay ca cédc luat su doan, qudc gia ciing nhu dia phuong, ciing
khdng c6 mot ban, mdt nhém chuyén nghién citu vé luat qudc t&. Su
thi€u s6t nay 1& di nhién dua dén két qua la trong khodng thdi gian
1955-1975 khdng c6 mot hdi nghi, hoi thio, hay toa dam nao vé luat
quéc t& dugc t§ chitc 8 VNCH, mic du di c6 mdt s6 hoi nghi qudc
t€ hay viing vé cdc lanh vuc khdc dudc t§ chic & ddy. Ngoai ra,
khong c6 luit gia hay luit su nao da tham dy cdc hdi nghi, hdi thdo,
hay toa dam vé luat qudc t& td chiic & ngoai qudc, ngoai trir BO
trudng Ngoai giao VNCH Vuong-vin-Bic, von la luat su (nhung
khong phdi 12 chuyén gia vé luat qudc t€), da tham dy Hoi nghi
Lién-hiép-qudc vé Luat Bién t6 chic & Caracas, Venezuela nim
1974.

Nhitng sy thi€u sét trong hai gi6i dai hoc va chuyén nghiép
nay dua tdi sy khan hi€m cic tic phdm nghién ctu, khio cttu, binh
luan, bién khdo vé luit quoc t€.

3 QGVN va VNCH cho t6i thdng 4.1975 da c6 nhiu tap chi
hay tip san luit dudc xuit ban, ching han Phiap Ly Tap San, Luat
Hoc Kinh T€ Tap Chi, Nghién Cdu Hanh Chinh, Revue Asienne de
Droit Comparé, EROPA Review (5), v.v. Tuy nhién, khong c6 mot
tap chi hay tip san chuyén vé luit qudc t&. Chi thinh thodng mdi c6
mot vai bai viét v& mot van dé thudc luat qudc t€ ding trong tap chi
luat tong quét (thi du tap chi Phd Thong clia mot nhém sinh vién tot
nghiép ludt va cdc gido su Trudng Luat Ha-noi xudt ban truc khi
Viét-nam bi chia d6i nim 1954, ma hai nhan vat chd yéu 1a ong
Dao-vin-Tap, t6t nghiép luit, va gido su luat Vii-vin-Miu; Qué
Huong ctia mdt nhém gido su Trudng Ludt Sai-gon, chld nhiém la
gido su luat Nguyén-cao-Hach), hay tap chi thudc nganh khdc (nhu
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Tap San Qudc Phong ciia Trudng Cao ding Qudc phong VNCH),
V.V,

N6i tém lai, nhiéu nguyén nhan di lam cho viéc phd bién
va phat trién ludt qudc t&€ & Viét-nam chim chap. Nhitng nguyén
nhin nay khong phdi l1a hoan toan khé khan, khong cich gi vugt
khéi. V6i thién tAm va cd ging clia nhitng ngudi c6 phan sy, nhat 1a
trong gidi dai hoc va luat su doan, ludt quoc t&€ c6 thé phat trién
manh mé& va nhanh dudc.

CSVLK Ta Qudc Tuin
Chu Thich

(1) RAt ti€c 1a cho dén nay ching tdi vAn chua ki€m dudc ban dich
Hoa vin clia sdch ndy; vi vdy chiing tdi khong rd tén dich gid Trung-qudc,
nidm ban dich dugc xudt ban, tén sdch va tén tdc gid, tén nha xuat bdn, nim
xudt ban clia 4n ban nguyén tic Anh ngit dugc ding d€ dich sang Hoa ngif.

(2) P6 1a cdc sdch Qudc T€ Cong Phép clia gido su Luu-vin-Binh
(khong ghi tén nha xudt bdn, Sai-gon, 1973), Qudc TE Cong Phap cla gido
su Tang-kim-Pong (Viét Huong, Sai-gon, tap I, 1975; tap II chua dudc xuit
ban), Phan Tranh Phip Luit clia gido su Nguyén-xuan-Chanh (Khai Tri,
Sai-gon, 1964) va Qudc T€ Tu Phdp clia gido su Nguyé&n-huy-Chiéu
(khong ghi tén nha xuit bdn, Sai-gon, 1973).

(3) Tdc phim quan trong nhét clia gido su 1 sdch Droit International
Public, do Librairie Générale de Droit et Jurisprudence, Paris, xuét ban
nim1975. LAn tdi ban thit hai (do cling nha xuit bin) nim 1980, tic phim
nay da dudc hai gido su Patrick Daillier thuoc Université de Bretagne
Occidentale va Alain Pellet thudc Université de Paris Nord hiéu dinh va
ting bé.

(4) P6 12 bai “Van Dé Phan Tranh Trong Thdi Gian Trong Qudc T&
Tu Phdp” ding trong Luat Hoc Kinh T& Tap Chi, tap 8, s& 1 (1963), tr. 17-
36.

(5) (a) Phdp Ly Tap San do Bd Tu phdp xuit ban tif nim 1948. (b)
Luit Hoc Kinh T& Tap Chi 12 mdt qui san clia Trudng LuAt Sai-gon tif nim
1956. (c¢) Nghién Cttu Hanh Chdnh, do Hiép hdi Nghién ctitu Hanh chinh
xudt ban véi sy cong tdc cia Hoc vién Qudc gia Hanh chinh tf nim 1957.
(d) Revue Asienne de Droit Compare 12 ¢6 quan ngon ludn cta Hiép hoi
Luat Ddi chi€u, ma hoi vién hiau hét 1a cdc gido su Trudng Luit Sai-gon.
(e) EROPA Review la ban nién san ctia The Eastern Regional
Organizations for Public Administration (EROPA).
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T Q HE THONG XU AN
~  TAI CAC TOA AN
——LlEN BANG HOA KY

Ls. Nguyén Manh San
Attorney Admission &
Naturalization Deputy

* %k k% % LTS, Ludt suw Nguyén Manh San hién la Phy Td Trudng Phong
T6 Tung Pdc trdch Ludt su doan va Nhdp tich thuéc U.S Courthouse Tiéu
bang Oklahoma. Pong thoi Ls. San con la mét Thdy Sau Gido Hoi Cong
Gido Dia phdn Oklahoma phu trdch tuyén ity trong cdc trai ti.

Tai Hoa Ky c6 hai hé thong chinh y&u:Xt 4n va t6 chic cdc
Toa 4n Lién bang va Ti€u bang Hoa Ky. Hé thdng x{ 4n va t§ chiic
cdc Toa 4n Tiéu bang vd cliing phic tap va da dién. Vi né bao gdm
nhiéu Tda 4n dia phuong cip Tinh, Quan va Thanh phd. Ngoai ra hé
thong Xt 4n va t§ chic Toa dn clia Tiu bang nay ddi khi hoan toan
khéc biét véi Tiu bang kia. Trong khi d6 hé thong xif 4n va t& chifc
cdc Toa 4n Lién bang theo phudng thitc ddng nhat trén toan lanh thd
Hoa Ky.

Sau ddy ching t6i chi trinh bdy Hé Théng X& An , con TS
Chtic C4c Toa An Lién Bang Hoa Ky xin dudgc trinh bay trong mot
bai khdc.

1.- CAC CAP TAI PHAN :

Nhu nhiéu ngudi di biét, Toa 4n 1a mot trong nhitng cd ciu
cong quyén do chinh phi Lién bang va chinh phii Ti€u bang lap ra
dé gidp dan ching gidi quyét cdc vu tranh chdp qua céc thi tuc
phép ly.
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Nhitng vu tranh chip dugc gidi quyét & Toa 1a do sy bat dong
Y ki€n giita ngudi ndy v6i ngudi kia vé mot sy kién di x4y ra.
Ching han nhu 6ng A 14i xe vugt den dé dam dau vao xe ong B,
nhung dng A vAn cho 12 minh phdi vi dang chiy xe qua dén xanh.
Hoac truong hgp khiac nhu vu ddnh cudp trong khi 6ng C lai ¢6
ngudi em song sinh gidng nhau nhu hai giot nuéc khi€n c6 su 1am
14n thi pham. VAiy Toa s& phdi diéu tra xem sy thuc clia hai trudng
hgp vira ké d€ phan quyét ban 4n cho nhitng ngudi thuc sy pham toi.
N&u 6ng A c6 16i gy ra tai nan cho 6ng B thi dng A phai boi thudng
mot s6 tién thiét hai cho 6ng B do Toda quy dinh. Con néu 6ng C
chinh 12 thd pham cudp tién ngan hang thi 6ng C phai linh 4n th &
do Tda phén quyét.

Nhu vdy Toa An 12 mot trong nhitng cd quan cdng quyén
déng mot vai trd hét siic quan trong trong xa hdi.Toa s& phdn quyét
ngudi nao c6 tdi, ngudi nao vo toi, cin c trén nhitng bing ching
xdc thyc cau thanh tdi pham theo luat. Toa sé phdn ddy nhitng hinh
phat ning nhe d€ dudc thi hanh triét dé€ d6i vdi pham nhan.Pdng
thdi Toa 4n ciling 1a noi gitp dan ching gidi quyét nhitng vu tranh
chap riéng tu giita ngudi nay vdi ngudi khic trong tinh than hoa gidi
cong bing va hop 1y

Do6i khi chiing ta cling thd'y c¢6 nhitng phdn quyét cia Toa gy
nhiéu ti€ng vang va lam dnh hudng d€n tim 1y quain ching mot
cdch manh mé va siu rong hon 1a dén nhitng c4 nhan nguyén cédo
hay bi cdo trong vu an.

That vdy, vao ndm 1965 tai Tiéu bang Iowa c6 3 hoc sinh bi tam
dudi khong cho dén trudng hoc. Ly do 1a vi cd 3 hoc sinh nay khi di
hoc di deo bing den & canh tay dé td thdi do chdng d6i chién tranh
Viét Nam. Ba hoc sinh nay da kién nha trudng ra Toa vi lam nhu
vay vdi ho 1a trdi luat.. Toa 4n T6i Cao ctia Tiéu Bang Iowa sau khi
ctfu xét k§ cang di phdn quyét viéc nha trudng dudi hoc ba hoc sinh
nay 12 vi pham quyén tu do bay té quan di€m c4 nhan hay ctia doan
thé do Hién Phip Hoa Ky da quy dinh. Va phai thu hdi 1énh dudi va
thu nhan 3 hoc sinh nay tré lai di hoc nhu thudng.Bdn phdn quyét
nay ctia Toa An dd gdy mot anh hudng tim 1y sdu rong trong quin
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chiing trén tdoan nuéc My lic by gid lién quan dén quyén tu do bay
td quan di€m c4 nhan hay hoi ddan trong tinh thin 6n hoa va trat ty.

Trong mot vu 4n khdc vé trudng hoc xdy ra tai Ti€u Bang
Kansas giita phu huynh hoc sinh kién S& Gido Duc cda thanh phd
Topeka. Toa dd phdn quyét viéc S& Gido Duc clia thanh phd nay
bit budc tré em da den phdi hoc riéng trudng 12 vi pham Hién Phdp
Hoa Ky.

Trong phan mé& diu bai ndy chiing tdi da trinh bay 1a c6 2 Hé
Thong X& An va TS Chiic Cdc Toa An Cha Tiu Bang va Lién
Bang Hoa Ky. C4 hai loai nay dé bit ngudn tr dic tinh phdp tri
cla Hién Phdp Hoa Ky ma ngudi ta goi 1a chinh sdch cai tri Lién
Bang.Chinh sdch nay danh mot s6 nhiém vu cho chinh phd Lién
Bang Hoa Ky. Trong khi phin 16n cic cdc nhiém vu khdc ciing
khong kém phan quan trong lai danh cho chinh phii cdc tiu bang.
Nhitng nhiém vu ndy mang tinh cich bdo vé Hiép Chiing Qudc Hoa
Ky bao gdm 50 Tiéu Bang. Ching han viéc giif gin an sinh sach s&
cdc song ngdi, bdo vé qudc phong va gidm st tt cd nhitng cong
viéc thudc vé tai sdn qudc gia. Con chinh phi cia cic tiéu Bang thi
thi hanh cdc nhiém vu riéng cla ting Tiéu Bang, nhu diéu hanh
trudng hoc, giif gin an ninh trit ty ctia Ti€u Bang, x4y cit va bio tri
cAu cong, dudng xa ctia Ti€u Bang.

Riéng Tda An Lién Bang Hoa Ky c6 trich nhiém phai gidi
quyét nhitng vu tranh chap c6 lién quan dén Hi€n Phdp va Luat Lé
do Qudc Hoi Hoa Ky di chung quyét ban hanh. Toa 4n Ti€u Bang
trong khi xét xtt cdc vu kién phdi 4p dung ding theo Hi€n Phdp va
Luat Lé cda Tiéu Bang minh, nhung khong dugc trdi v6i tinh thin
phdp Iy cia Hi€n Phdp va Luat Lé ma Qudc hdi Hoa Ky da ban bd.

Trong viéc t8 chitc cdc Toa An Lién Bang thi Toa An Lién
Bang Khu 13 nhiéu hon c4. Quéc Hoi Hoa Ky di phan chia lanh thd
Hoa Ky ra lam 94 Khu, mdi Khu c¢6 mot Toa An Lién Bang Khu
(United States District Court). Cdc Toéa An Khu dit truc thudc dudi
quyén 12 Toa An Mién (Regional Circuit). Néu mot vu kién bi xtt
thua & Toa An Lién Bang Khu, thi bén thua c6 thé khang cdo ban 4n
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1én Toa An Lién Bang Mién xin tdi xét xit d€ xem ban 4n cdp Khu
¢6 xtr ding luat hay khong.

Tda dn cao nhit Hoa Ky 1a Toa An T&i Cao Phap Vién Hoa
Ky (The Supremcourt of the United States) toa lac tai Thu Do
Hoa Thinh P&n. Toa 4n nay ndi ti€ng nhit nuéc M§ va 1a quyén luc
t phdp cao nhit nuéc My. Mot vu kién bi x& thua & Tda An Lién
Bang Khu, thi dugc quyén chéng dn 1én Toa An Lién Bang Mién
d€ xin tdi thim; N&u Toa An Lién Bang Mién vin x{t y 4n cla tda
duéi , vin c6 thé thugng t6 1én Tdi Cao Phdp Vién Lién Bang Hoa
Ky xin xét xit lai bdn 4n ctia Tdoa An Lién Bang Mién.Tuy nhién
khong giéng nhu Toa An Mién, T6i Cao Phdp Vién Hoa Ky rat it
khi xét xt lai nhitng ban 4n do Tda An Lién Bang Mién di phdn
quyét.
2/- TINH CHAT TAI PHAN HINH SU VA DAN SU

Nhiéu ngudi trong ching ta it @€ ¥ dén su khdc biét gifta vu
kién vé hinh sy (Criminal case) vdi vu kién vé€ dan su (Civil case)

Vu kién vé hinh su 12 mot ngudGi hay nhiéu ngudi bi chinh
quyén truy t& ra Toa vé nhitng hanh dong pham phdp cé thé giy
nguy hai cho cd mot tap thé quin ching trong xa hoi chit khong
riéng chi 1am nguy hai cho mdt cd nhan nao d6 ma thoi. Mot khi
Toa 4n hay Boi THAm Poan da két tdi bi cdo 1a thii pham thi dudng
st s& lanh 4n phat tién hay phat t hodc 4n treo. Tru6c khi mot toi
pham vé hinh sy bi dua ra Toa xét x&t, pham nhin phii dudc xic
nhéan trude Bdi Thaim Poan 1a duong su thuc sy pham tdi, hodc dugc
x4c nhin bdi nhitng ngudn tin d4ng tin ciy do cdc nhin chifng cung
cAp, xdc nhin chinh duong sy 12 thd pham. Sau d6 chinh quyén c6
trdch nhiém nhan danh xa hdi truy t6 hanh dong pham phdp cda
duong sy ra trudc Toa 4n d€ duge xét xi cong khai truSc quan
chiing chit khong khong phdi trach nhiém ctia nan nhin trong vu dn
doi truy t& pham nhéan ra Toa. Po6i khi co Inhitng vu 4n vé hinh sy
chi ¢c6 pham nhin ma khong c6 han nhan. Ching han chinh phd
Lién Bang c6 thé truy t& ra Toa nhitng ngudi ndio ma ma chinh phd
nghi ngd 1a lam gidn diép cho dich gy nguy hai cho ca nudc Hoa
Ky; cling nhu chinh phii clia cdc Ti€u Bang c6 thé bit giif va truy to&
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ra Toa nhitng ngudi bi nghi ngd 1a say rugu hay udng rugu trong lic
14i xe d€ gy tai nan chét ngudi vo toi dang ding trén 1€ dudng, von
1a mot tai hoa 16n cho xa hoi.

Nhitng vu kién vé dan sy c6 thé cda cd nhan hay hdi doan,
hang xudng kién nhau ra Toa vi mdt bén (party) da boi uGc vi pham
15i cam két, hodc modt bén khong thi hanh nghiém chinh trach nhiém
phép 1y ctia minh. N6i mot cdch rd hon 1a ching ta sdng trong mot
x4 hoi , moi ngudi déu cé bon phan, trach nhiém phdp 1y vé tinh
thAn ciing nhu vat chit nhu: khong dugc 1am t6n thuong dén danh du
ngudi khdc va ciing khong dugc 1am thiét hai dén than thé ngudi
khéc, du truc ti€p hay gidn ti€p do sy bat cin ctia minh. Ching han
mot ngudi hang xém & canh nha ban di bat cin vat vd chudi trén 1€
dudng tru6e clra nha ho va ban di qua vo tinh dfm chan 1&én v4 chudi
bi trugt té xudéng dudng lam ban gy xuong hong phdi vao nha
thuong diéu tri. Ban c6 thé kién ngudi hang xém d6 ra Toa dan sy
dé doi bdi thudng su thiét hai vé& vat chat do su bat cin clia dudng
su gdy ra. N€u ban thing kién, ngudi haing x6m d6 s& khong phai di
th hay bi Toa phat va, nhung Toa s& phdn quyét bi can phéi trd mot
s6 tién d€ ban trang trai tién bac si va nha thuong .v.v...

Mot vu kién dan su khdc vé bdi uéc giao keo nhu: Mot tiém
bdn dd gd cho mot hing thau xay cit nha clra vdi gid dic biét, c6
giao hen ngay giao hang. Nhung rdi tiém bdn gb da thit hen, t6i
ngdy giao hang hing xdy cit vin khdng nhin dudc gb, budc long
hing phai di mua gd & ndi khdc véi gid mic hon d€ kip xay cat nha
cho kh4ch hang. Sau d6,hidng thau kién tiém gb ra Toa vé tdi boi
uGc d€ doi bdi thudng s6 tién thiét hai phai mua gd noi khdc mic
hon. N ,

3. THAM QUYEN TAI PHAN TIEU BANG VA LIEN

BANG

Téi day ching ta ciing nén tim hi€u xem nhitng vu tranh tung
nao dugc dua ra xét xit tai cdc Toa 4n Ti€u Bang trén khip dat nudc
Hoa Ky, von 1a hé thong Tda 4n giit mot vai trd hét sifc quan trong
trong viéc diéu hanh va thyc thi cong 1y cho moi cong dan.
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Trén thyc t&, hau hét cdc vu tranh tung déu dugc xét xi tai cdc
Tda 4n Ti€u Bang va cdc Toa 4n nay ti€p xdc hang ngay v6i din
chiing nhiéu nhit. N&u ai trong chiing ta phai di hau Toa vdi tu cich
nguyén cdo (plaintiff), bi cdo (dependant) , nhan ching (witness)
hay véi tu cach bdi thim (jury) v.v. . .thi 90% nhitng ngudi nay phai
dén ti&p xiic véi Toa 4n Tiéu bang va chi c6 10% 1a d&€n Toa dn
Lién Bang, thudng la trong cic vu cudp bdc, hanh hung ngudGi giy
thuong tich va nhitng vu vi pham luit giao thong.

Nhd vao quyén tai phdn vo gi6i han theo nhu Hi€n Phdp Hoa
Ky di qui dinh cho cdc Tiéu bang, va Hién Phdp ctia mdi Ti€u bang
ciing danh quyén tai phan cho cic Tiéu bang minh, nén cic Toa 4n
Tiéu bang thudng chon quyén xét xir hau hét cic vu kién cdo x4y ra
trong Ti€u bang minh.

Trong nhiéu nim gin day, con s& ky luc cdc vu kién cdo hang
nim do cdc Toa 4n Ti€u Bang xét x{t dugc uSc lugng khdang 29
triéu vu. P6 1a chua k€ dén nhitng vu 4n vé giao thong cong cong
va nhitng vy phat vi cdnh vi ddu xe bira bai. Ngugc lai ciing trong
cung thdi gian d6, hang nim chi c¢6 khdéang hon mét triéu vu dn
dugc xét xi tai Toa 4n Lién bang ma thdi. Trong khi phai ké dén
mot nia tdng s6 nhitng vu d4n d6 déu thudc vé phd sin (bankruptcy)
va chi c6 mot phan mudi cla tdng s6 trén mot triéu vu 1a nhitng vu
4n ti€u hinh (minor criminal cases). Do d6 con s cdc vi quan tda
ngdi xi¥ 4n clia hai hé thong xtt 4n Ti€u bang va Lién bang ciing rat
12 cdch biét nhau kh4 xa. Khéang gan 30 ngan quan tda (judges)
thudc Tda 4n Ti€u bang trong khi chi c6 gdn mot ngan nim trim
quan tda Lién bang (federal judges) bao gébm ludn cd nhitng quan
toa phu thdm (US magistrates)

Nhu di trinh bay trong phain md diu cdia bai nay 13 cic quan
tdoa Lien bang khong c6 quyén tai phan rong rdi (broad jurisdiction)
nhu céc toa 4n Ti€u bang. Do d6 Hién Phap Hoa Ky di qui dinh
gi6i han nhitng loai tranh tung nio Toa 4n Lién bang mdi c6 thim
quyén. Ching han Tda 4n Lién bang chi c6 thim quyén xét xi
nhitng vu tranh tung ma mdt bén (party) 1a chinh phti Hoa ky, nhitng
vu kién lién quan dé&n cdc hanh dong vi pham Hién phap Hoa Ky
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hoic nhitng vu vi pham dén luat 1& Lién Bang. (federal laws); nhitng
vu kién lién quan dén cdc nha ngoai giao dai dién cho cdc qudc gia
khdc; Mot s6 vu 4n dic biét vé phd sdn hay nhitng vu tranh tung vé
tai nan x4y ra trén bién. Ngoai ra, Toa 4n Lién bang con xét xir
nhitng vu tranh tung dya vao nhitng nguyén tdc phdp ly ciin ban ctia
Ti€u bang ma c3 hai bén(both parties) bi cdo ciing nhu nguyén cdo
déu khong cling cu tri trong mot Tiéu bang, néi cach rd rang hon 1a
mdi bén cu ngu & mot tiéu bang khac nhau. Cé6 mdt s§ vu tranh tung
ddi bén c6 thé chon lva xin Toa Lién bang hodc Tiéu bang xét x,
nhung nhitng trudng hgp nhu vay thudng rat hi€m.

HAu hét cic vu tranh tung do Toa 4n Lién bang xét xit déu 1a
nhitng vu vé dan sy (civil cases) nhiéu hon 13 nhitng vu hinh sy
(criminal cases). Nhu chiing ta biét Quoc Hoi Hoa Ky da bi€u quyét
va thong qua dao luit 4n dinh quyén han cho cdc vi chii nhin ctia
cdc ¢d quan cdng ciing nhu tu 12 khong duge quyén tir chdi thué
mudén nhin vién hay nhan cong chi vi ly do khédc biét ching tdc
(race), khac phdi (sex) hodc vi c6 nhitng dédc tinh khdc biét lién hé
dén viéc thira hanh cdng viéc (job performance).

Chiing ta hiy dem mot trudng hop tranh tung vé din sy nhu:
C6 mot cong nhan nap don tai Toa 4n Lién bang doi truy t& mot
hing xudng vi da khong thi hanh nghiém chinh dao luat vira k& trén,
12 da tir chdi khdng chiu thu dung duong su vdo 1am viéc cho hing
chi vi duong sy 1a dan ba. Hing nay cho duong sy biét 1a chi thué
muén dan 6ng thodi, vién c¢d 12 nhitng cdng viéc cla hing déu 1a
nhitng cong viéc ndng khong thich hdp cho dan ba. Mdt vu tranh
tung khac vé dan sy tai Toa 4n Lién bang nhu duong don khi€u nai
12 bi cd quan cong quyén tir chdi khdng cho hudng quyén 1di trg cip
an sinh xa hoi ding theo luat 1& da ban hinh ma duong don cho ring
minh dd diéu kién dé dugc hudng tién trg cAp d6.. Lai mot vu tranh
tung khdc nhu duong don khi€u nai tai Toa 1a c6 mot hiang béan
nhitng sdn phim tuong ty nhu sdn phim cda ho tai mot dia phuong.

Mot s6 don khi€u nai (complaint) tai Toa 4n Lién Bang do cédc
luat su' dé nap thay mit cho dan chiing d€ yéu ciu Tda xét lai nhitng
quyé&t dinh va viéc lam clia mot s6 c¢d quan hanh chanh lién bang
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(federal administrative agencies) xem didng hay sai, ciing dugc ké
nhu 12 nhitng vu tranh tung vé dan sy. Thi du nhu nhitng co quan
bdo vé nhitng khu vuc 1an cin khdi bi & nhiém (The environmental
protection agency), da cho phép mdt xudng ché tao gidy dudgc
quyén d8 nhitng nudc du thira tir trong may lam gidy ra con song
ndm trong khu vuc c6 din cu, di bi dan chdng trong khu vuc d6
chong d6i quyé&t liét va 1lam don khi€u nai tai Toa xin xét xit quyét
dinh cho phép clia c6 quan chinh quyén c6 hgp phdp hay khong.
Nhitng vu khi€u nai xin Toa xét lai nhitng quyét dinh cap gidy phép
clia mot s6 co quan chinh quyén déu dugc xét xit tai cic Toa An
Lién Bang Vung (US Circuit Courts Of Appeals) chit khdng phdi x&
& Toa An Lién Bang Khu (US District Courts)

Chiing ta cin biét 1y do tai sao cdc vu tranh tung vé dan sy
dugc xét xi tai Toa An Lién Bang lai nhiéu hon cdc vu tranh tung
v€ hinh sy dudc xét xit tai cdc Toa 4n Tiéu bang. La vi Hién Phép
Hoa Ky di qui dinh danh quyén cho Tda 4n Tiéu bang xét xit hau
hét nhitng hanh dong pham phdp vé hinh luat. Vi du hanh dong cudp
béc 1a toi hinh. Vay ludt nao da qui dinh hanh ddng cudp boc 1a tdi
hinh? Xin thua ring hau hét cdc luat ti€u bang (states laws) déu qui
dinh r® hanh ddng cudp bdc 1a pham trong tdi theo hinh luidt,trong
khi chi c6 rat it luat lién bang qui dinh hanh dong cudp béc cic ngan
hang c6 ky quy tién bdo hi€m vdi chinh quyén Lién bang 12 pham
trong t0i (felony). Con mot s6 trong tdi khdc dugc qui dinh trong
luat Lién bang nhu chuyén dich cin sa tif nuéc ngoai vao ndi dia
Hoa Ky va viéc xtt dung hé thdng buu dién Hoa Ky d€ xAm nhap va
tiéu thu s6 hang bat hgp phédp nay.

Cdc Toa dn Lién bang cling xét x{ nhitng vu dn khai pha san,
khanh tan (Bankruptcy) va nhitng vu dn nay s€ do nhitng quan tda
chuyén biét vé phd sin xét xtt.(Bancrytcy Judges). Cdc vi quan tda
nay sé& phdn quyét va dit k€ hoach phan phdi tai sdn con lai cho cic
chii ng. Nhi€u vu 4n ph4 sdn con ng di khong trd lai cho chi ng mot
ddng xu nio ca vi con ng khong con gi d€ lai cho Quan Toa phan
phdi cho chd ng, nén Toa phdn truyén cho con ng khong phai hoan
trd cho chii ng bat ¢ mén ng nao va ké tir nay con ng duge quyén
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khéi su 1ap lai sy nghiép méi (fresh start) ma khong con s¢ ai dén
doi ng nira.

Nhu ta thiy,mic diu tdng sd cic vu kién tung dugc xét xi¥ tai
Toa 4n Lién bang thi qué it 4i so vé6i tdng sd khdng 16 cdc vu kién
cdo dugc xét xit & cdc Toa 4n Ti€u bang. Nhung cdc vu 4n lién bang
c6 tim mic gy 4nh hudng tim 1y quin ching minh liét hon trén
khidp ldnh thd Hoa Ky va d6i khi giy ti€ng vang khip thé gi6i. Bdi
vi Toa 4n Lién bang da 4p dung luat 1& Lién Bang diing theo Hién
Phdp Hoa Ky di qui dinh va ddng thdi bdo vé triét d€ cdc quyén Igi
cta Chinh pht Lién bang Hoa Ky.

4.. THU TUC KHIEU KIEN VA XET XU:

Khéi ddu mot vu tranh tung vé dan sy tai toa 13 do mot ngudi
hay nhiéu ngudi, hodc luat su dai dién cho thin chii d&én nap don
khi€u nai tai vin phong t6 tung tai Toa dn (office of Court clerk).
DPon khi€u nai t§ gidc hanh dong sai 1dm ctia ddi phuong. Ngudi
diing don khi€u t8 dugc goi la duong don hay nguyén don (plaintiff),
va ngudi bi t6 gidc 1a bi don (defendant). P6 1a nhitng danh tir
chuyén mdn da dugc cidc Quan Toa va Luit su goi tén trong cic
cudc tranh ludn trudc toa.

Sau khi duong don ndp don khi€u nai tai toa thi bi don c6 mot
thdi gian d€ nap don tra 15i cho nguyén don vé don ki€u nai d6. Sau
d6 , nhitng gidy t§ dugc dé nap cho viin phong t6 tung cia ca doi
bén d€ ddi bén trd 15i nhau goi 1a nhitng din ching bién minh
(pleadings). Ngudc lai, khdi ddu cho modt vu 4n vé hinh sy thi hét
stic phifc tap va tdn kém tién bac. Vi ngay tir phiit dau, vi luat su dai
dién cho nganh hanh phdp cda chinh phi lién bang goi 1a Bién
1y(US Attorney) hodc phu td BiénLy (Assistant Attorney) phai trinh
bay tit cd cdc dit kién cho bdi thim ddan clia Lién bang (Federal
Grand Jury) bi€t 16 cdc chi ti€t ching ¢d chitng minh 13 bi cdo ¢6
pham t6i; va ngay khi vi Bién Ly hay Phu td Bién Ly trinh by nhu
vay trudc Bdi Thim Poan, thi bi cdo c6 thé di bi bit tdng giam
hoic c6 thé chua bi truy ni, tdng giam. Pdi khi vi Bién Ly phdi cd
ging thuyét phuc Boi Thim Poan cing déng y 1a bi cdo da pham
t6i va 151 budc t6i nay phai dugc cong bd chinh thitc. N&u Boi thim
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doan ddéng y véi Bién Ly thi sé ra mot quyét nghi chinh thic budc
t0i bi cdo goi 1a bién ban budc tdi hay cdo trang (indictments)

Nhu trén d3 trinh by, mot khi B6i ThAim Poan ciing ddng y vdi
Bién Ly 12 bi can da pham toi, thi B8i ThAm Poan ky vio bin cdo
trang budc tdi. Nhung ching ta nén phin biét c6 hai loai Bdi Thim
Poan: Mot 1a Pai Béi Thim Poan (Grand Jury) hai 13 Tiéu Bbi
Thim Poan (Petit Jury). Pai B6i Thim Poan thdo luan d€ di dén
mot quyét dinh 13 bi can pham tdi hay khong pham toi. N€u bi can
c6 toi thi Bdi ThAm Poan phai ky vao ban cdo trang budc toi d€ tién
hanh thi tuc truy t& bi can ra truc Toa xét x&. Tiéu Bdi Thaim
Poan thi tryc ti€p tham dy trong cdc phién Toa xit 4n, d€ nghe
nhitng chiing c6 va 15i budc tdi dudc trinh bay trong phién xit. Do d6
Tiéu B6i ThAim Poan cdn dude goi 1a Bdi ThAim Poan Xi& An (Trial
Jury). Bi ThAim Doan X& An gdm tir 6 d€n 12 ngudi, con Pai Bdi
Tham Podan c6 tir 16 d€n 23 ngudi.

Sau khi Pai Bdi ThAm Poan di chinh thifc cong bd ban cdo
trang budc tdi bi can, thi 4n I&énh truy nd bit giam bi can dugc thi
hanh ngay, n€u bi can cdn tai ddo. Sau d6, vin phong Bién Ly tié€n
hanh thi tuc sip x€p (Arrangement) cho bi can trinh dién trudc
Quan Toa dé nghe nhitng 15i budc tdi clia luat su dai dién Cong T6
Vién va bi can dugc quyén trd 15i c6 nhan hay khong nhan ti. N&u
bi can nhin tdi thi ngay gid s& dugc an dinh d€ din bi can trd lai
phién toa nghe Quan Toda tuyén dn. Trong trudng hgp bi can khong
nhin tdi nhu trong ban cdo trang da budc tdi bi can, thi bi can sé
dudc xét xt trong phién toa k€ ti€p do Quan Tda 4n dinh ngay gid
Xu.

Bin cdo trang cta Pai Bdi ThAm Poan hiu hét déu 1a tdi
pham dai hinh (felonies), con nhitng t6i pham ti€u hinh
(Misdemeanors) déu do Bién Ly dai dién Cong TS Vién truy t& bi
can ra trudc Toa ma khdng cin ban cdo trang cla Pai Bdi Thim
DPoan. Nhitng tdi pham ti€u hinh nhu 1am mat an ninh trt ty cong
cong thi thudc Toa 4n Tiéu bang xét xit. L4i xe qua tdc do gy tai
nan trén xa 10 lién bang hoidc trong cdc cong vién clia lién bang thi
thudc Toa dn Lién bang xét x.
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Mic dau ai ciing ¢6 quyén kién nhau ra Toa d€ xin cong ly xét
x{ nhitng vu tranh chip nhau vé dan sy; ciing nhu Cong T6 Vién dai
dién chinh quyén truy t6 cdc can pham vé hinh sy, nhung chiing ta
nén nhd ring mdi 1n kién cdo nhau ra Toa 13 cd mot van dé gay
ton kém tién bac ciing nhu thdi gid. Hon nita, khi phai hiu Toa ca
duong cdo cling nhu bi cdo déu lo s¢ hdi hop theo doi phién xi
khong bi€t minh s& thing hay thua kién day. Do d6, néu tinh theo ty
1€ dan s6 thi da c6 rat it ngudi mudn kién cdo nhau.

C6 nhiéu hd sd kién cdo nhau & Tda, n€u Quan Toa thdy cdc
dit kién ghi trong hd so qud rd rang va diy di cdc yéu t§ chinh xdc
dé xét xtt, thi Quan Tda khong cin phdi 4n dinh mot phién xit ma
chi cdn ¢t vao cdc dit kién d6 ma ban hanh mét d4n 1€nh (Summary
Judgement) cho mdt bén (party) dugc quyén thi hanh 4n 1énh nay,
hodc ban 1énh hiy bd don cdo gidc (Complaint) nhitng hanh ddng
ba't hgp phép clia bi cdo. Vi thé cit 10 vu kién cdo vé dan sy (civil)
thi chi ¢6 mot vy dugc dua ra trude Toa xét xtr, 9 vu con lai thudng
do d6i bén dong ¥y thuong lugng di d&€n thda thuin ém dep v6i nhau
dé cham dt vy kién, hoic do chinh Toa hity bd (Dismiss) cdc don
kién da dugc dé nap tai Toa; Cuing mot ty 1& tuong tu nhu vay doi
v6i cdc vu 4n v€ hinh sy. C4c bi can thudng c6 khuynh huéng nhin
t0i hon 12 chdi tdi. Vi néu chdi toi, cdc bi can rat sg phai ditng trudc
vanh méng ngua d€ tra 18i nhitng cAu hdi héc bia clia Quan Toa va
cda Luat su dai dién Cong Td Vién. Khi ching ta dang ching kién
mot phién tda xét Xt mot tdoi nhan, nhitng gi ching ta nghe va thay
chi 12 mot phian nhd cia vu 4n,phan khdc hét siic quan trong ma
chiing ta khong thdy rd d6 1a sy dién ti€n van dé phdp 1y then chdt
cua vu 4n.

Muc dich chinh y&u ciia cdc phién tda xét xit cdc vu truy td thi
pham vé hinh sy 1a d€ tim ra sy that cia ndi vu xem c6 ding nhu
ban cdo trang budc toi cia Pai B6i ThAim Poan hay khong. Riéng
cdc phién toa xét xit cic vu kién dan su, 12 dé gidi quyét nhitng
tranh chip vé quyén 1gi cda mdi bén, nhitng 15i giao udc cla doi
bén c6 dugc thi hanh nghiém chinh theo ding trach nhiém phdp ly
da quy dinh hay khong.
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Né&u d6i bén khong chiu thda thuin gidi quy€t ndi vu qua cdc
luat su dai dién, va n€u ké pham phdp dai hinh khong chiu nhén toi
thi bt budc Toa An phii 4n dinh mot phién x& k& ti€p d€ xét xit toi
pham. Trong trudng hdp nhu vy, bi can ¢6 quyén doi hdi phién toa
xtt phai c6 B6i ThaAm Poan d€ thio luan va tim hiéu xem nhitng 15i
budc tdi bi can clia Cong TG Vién c¢6 ding sy thit hay khong.
Chiing ta nén nhd riing sau khi B4i Thaim Poan quyét dinh bi can c6
t0i(Guilty) hay khong c6 tdi (Inguilty) con ban bd bdn 4n niing hay
nhe 12 do quyén quyét dinh cia Quan Tda. N&u bi can quyét dinh
chon phién tdoa x{ khong can Bdi Thaim DPoan thi quyén tuyén dn
ning hay nhe hoic tha bdng 12 quyén cia Quan Toa (Bench Trial).
Nhung cho dui bi can chon lya loai phién tda nao x@ di ching nita(x&
bdi Bdi Thim Poan (Jury Trial) hay x& 4n bdi Quan Toa (Bech
Trial), thi tdt cd hé thong phdp ly (legal Standards) dudc dem 4p
dung trong viéc xét xtt déu do Quan Tda quyét dinh. Vi néu chon xir
4n bdi B6i ThAm Poan thi trudc khi Boi ThaAm Poan di vao phong
hop ri€éng dé thio luan van dé (Deliberation) xem bi cdo c6 tdi hay
khong, tit cd Bdi ThaAm Vién déu dugc Quan Toa hudng din tudng
tan vé lut 1& sé dudc 4p dung cho nodi vu, d€ gitip Boéi ThAm Poan
c6 mot khdi niém téng quat vé van dé phép 1y ciia nodi vu.

Chang han nhu Quan Toa sé& gidi thich cho Boi Thim DPoan
bi€t 1& rang ding sing ma khong c6 dan & bén trong d€ di danh
cuép ctlia tiém thi ciing gidng nhu ding sing c6 1én dan sin d€ di
cudp mot cta ti€m. N6i rd hon 1a cd hai trudng hgp di ddnh cudp
mot clfa tiém trong hai trudng hdp nay déu nhu nhau trong van dé
phép ly. Nhung Bdi Thim Poan phai thio luin d€ tim hiéu xem c6
dich thuc bi can 1a ké dén tiém dé dn cudp va chinh bi can c6 diung
kh&u sting d6 hay khong.

Theo truyén thong nganh tu phdp Hoa Ky, ngudi ta tin ring
Toa 4n Hoa Ky da va dang ding mdét phuong phdp hiéu nghiém
nhat d€ tim ra sy thuc cda ndi vu dudc goi 1a phuong phap ddi chit
(Adversury Process). Trong phudng phdp nay mdi bén tranh luin
nhau biing c4ch trinh bay cédc dit kién va nhitng 1y 1& xdc ddng nhat
clia minh d€ 1am sao cho Quan Tda hay Bdi ThAm Poan nhin thiy
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va hiu 16 dau 1a sy thuc cla nodi vu. MOi bén khi trinh biy déu
nhan manh dén nhitng khia canh phap ly d€ dua ra nhitng vu diém
x4c thuc nhat clia sy viéc hdu hé trg cho 1y 1& x4c ddng clia minh va
moi ra nhitng khuy&t diém vo 1y ctia d6i phuong vira méi trinh bay.

QuanToa hoic Bdi ThAim Poan sé& cin ct vao nhitng ching c6
hi€n nhién @€ gidi quy€&t ndi vu qua hai loai dit kién: Mot 1a chiing
c6 vat thé nhu tranh 4nh, gidy td, bt tich va nhitng vat dung. Hai 1a
161 khai cla cdc nhan ching da dugc cdc ludt su hdi cung. Tuy
nhién, Qudc Hoi Hoa Ky da thi€t 1ap mot hé thong khdc biét trong
cic vu dn hinh sy cling nhu dan sy dé quyét dinh dau 12 sy that cia
noi vu. Cac vu an hinh su tai cac Toa An Lién Bang ciing nhu tai
cdc Toa An Tiéu Bang,bi can chi c6 thé bi két 4n c¢6 toi néu Bdi
Thim Poan hay Quan Toa tin ring nhitng 15i budc toi bi can da
dugc din chitng bing nhitng chitng c§ hi€n nhién va nhitng 1y 1& x4c
ddng khong con gi phai nghi ngd nita. Nén nhd ring DPai Bdi ThAim
Poan khi cong bd chinh thic bidn cdo trang budc tdi can
pham(Indictment) thi d6 mdi chi 1a giai doan khdi ddu d€ truy t&
can pham ra Toa xét xt, chif chua hin 13 can pham di hoan toan
100% pham tdi. Vi c6 thé khi ra Toa can pham c6 thé dudc Toa tha
bdng vi thi€u biing cd xac thuc. Ban chung quyét budc toi cia Boi
Tham Poan (Jury Verdict) phai hoi di tic sd 12 14 phi€u ddng nhait
thuin ctia 12 Bbi Tham Vién thi méi c¢6 gid tri. Nhung néu chi c6
mot 14 phi€u chong lai ¥ ki€n thuan ctia 11 B6i ThAmVién thi Quan
Toa sé tuyén bd ban chung quyét budc toi cia Bdi Thaim Poan 1a
phdn quyét vo hiéu lyc (Mistrial) va Quan Tda sé& chi thi chuyén vu
4n cho mot Bdi Thim Poan mdi khéc ti€p tuc thio luan d€ dat tSi
mot quyét dinh dong nhat

Chinh vi quy luat doi hdi phai hoi di tdc s6 phi€u dong nhit
va tuyét d6i ma c¢6 mot s6 vu 4n hinh sy that 1a qud ton kém ngoai
sy u6c déan clia moi ngudi. Vi phdi trd tién phi ton hang ngay cho
cidc Bdi Th&m Vién vé chd in chon §,tién di chuyén. . . .trong khi
vu 4n thudng kéo dai trong nhiéu ngay. P6 1a chua k€ tién di
chuyén in udng cho cdc bi can va tién trd thém gid phu trdi cho cdc
nhén vién dp gidi bi can tdi Toa.
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Pén day chiing ta ciing c6 thé mudng tugng duge ring mot vu
4n hinh sy khi dudc xét xit xong, tién tén phi c6 thé 1én tSi hang
trim ngan M§ Kim. P&i v6i nhitng vu kién vé dan sy (Civil
Cases),néu mudn hd trg va bénh vuc cho nhitng ly 1& cia nguyén
cdo (Plaintiff) dua ra d€ buodc toi bi cdo (Dependent), Bdi Thim
DPoan can phai 4p dung phuong phap suy luin trudc nhitng chitng cd
hién nhién (Preponderance of the evidence), d€ thdy rd bi cdo da
khong thi hanh ding bdn phan phdp 1y , trong cic giao kéo khé
udc..v . v .. da ghi hodc trong cdc ludt 1€ da quy dinh, 1am thi€t hai
dé&n vat chit ciing nhu tinh thin clia nguyén céo.

That sy ma néi, doi khi sy suy ludn va quyét dinh cta Boi
Tham Poan khong dudc chinh xdc cho 1im. Mic diu trude khi Bdi
Tham Podan vao phong hop riéng déu di dudc huéng din cin k& vé
nhitng nguyén tic phdp ly sé& dugc d4p dung cho vu 4n cliia quan tda.
Tuy nhién, nhd vao su gidi thich nay ciing da gidp ich kh4 nhiéu cho
Bo6i Thim Poan trong cudc thdo luin riéng d€ di d&én mot chung
quyét cho vu 4n mdt cich mau chéng hon.
Ludt su Nguyén Manh San

Cdc Giao su Bui Tuong Chiéu, Vii Q. Théng, Nguyén Cao Hdch va

Trinh D. Khdi va sinh vién truong ludt Sdaigon ngdy xua.
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KHAO cUU VAN HOC:

_ PQC LAI THO HO XUAN
LU\ = HUONG VOI CAI NHIN NU
-~ ML QUYENLUAN

th Nguyén Minh Triét
CSVLK Sai Gon, Tién si dién téan, Hopi

vién sdng lagp CLBLKVN.
B
T

HO Xuan Huong 1a mot doc dao cua nén vin hoc Viét Nam.
Bao nhiéu gidy muc di n6i vé ba. H6 Xuin Huong mét nha tho dam
tuc thép hén, mot xiac pham dén phélm gia nguoi phu nit, mot thét
vong cho van chuong Viét Nam. H6 Xuan Huong mot nir si tai ba da
tién phong va tdo bao lam nhiling bai tho vira thanh vira tuc, nhiing bai
tho dam d& cap dén mot van dé cim ky 1a tinh yéu nhuc thé. Tuy theo
quan niém vé dao dic xa hoi ma HO Xuan Huong 1a nguoi nay hodc
ngudi kia. Tuy nhién, theo thdi gian HO Xuan Huong d3 tré thanh
mot nguoi di trudc thoi dai minh, 1a nguoi da biét dung thi tai mot
cach thong minh bang nhing bai tho doc d4do ludn ludn an chira hai
nghia dé ché diéu mot giai cap dao durc gia, dé vach trin nhiing vo 1y
clia mot xa hoi phong kién, ciing nhu tio bao chdng lai nhitng tap tuc
phi 1y d3 cdm doan va rang budc nguoi phu nir Viét Nam vé vat chét
cling nhu tinh than vao cubi thé ky 18.

Theo Dao Duy Anh x4 hoi trong giai doan do rat u 14 bét
cong vo6i nguoi phu nit vi “trong gia dinh, chu quyen O trong tay gia
truong thi dan ba tat 1a khong c6 quyén gi ca. Khong gido chu truong
nam ton nit ty, trong nam khinh ntr, lai vun dap thém quyén uy cua
gia truéng ma d¢ nén dia vi cua dan ba.” (1). Nen van hoc cua ché do
phong kién Viét Nam chiu anh huéng ning né cua tu twong Khong
gido nén cac truyén thong vé gia tri va chuan muc van hoa déu dugc
dit ra dé phuc vu cho phai nam. Nén vin hoc d6 dong thoi ciing duoc
dung dé khuyén du va cudng ché dan ba phai chap nhén vai tro thua
kém dan ong vi troi dd dit dinh nhu vay. Cac ang van chuong nbi
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tiéng ctia Viét Nam trong thoi phong kién day diy nhiing tu tudng
tiéu cuc vé dan ba nhu: “Pau dén thay phan dan ba / 10i ring bac
ménh ciing 1a 161 chung” (Kiéu), hodc “Thud troi dat ndi con gi6 bui /
khach ma hong nhiéu ndi truan chuyén” (Chinh Phu Ngim), hoic
“Oan chi nhitng khach tiéu phong / ma xui phan bac nam trong ma
da0” (Cung Oan Ngam Khic). Ngoai ra con nao Gia huan ca, roi tam
cuong, ngii thudng nira ciing déu day cho dan ba, con gai biét an phan
v6i vai tro thir yéu va phu thudc trong xa hoi.

Trudc mot xa hoi day nhitng tur tuong va né nép trong nam
khinh nit do cadc nha nho dung 1én d6, truéc mot xa hoi bi boép méo
trong d6 ngudi nir di phai bi bit budc suy tw, va hanh dong HS Xuan
Huong da khén khéo dung vin chuwong nhu mét thir vii khi dé chdng
lai nhitng trat tw ap ché d6. Vii khi ba ding 13 nhitng bai tho vira
thanh vira tuc. D& cap dén mot van dé hét sac cidm ky trong vin
chuong la van d& tinh duc 1a mot chuyén rat kho noéi mot cach cod
tham my ké ca ddi v6i cac nha van nam gidi, nhung HO Xuén Huong
da tai tinh va khéo 1¢o dung nhimng canh hodc hinh anh rat binh
thuong nhu den Tran quoc, chua Huong, déo Ba doi, hang Cac co,
dong K&m tréng, dc nhdi, con cua, trai mit, banh troi, dong tién, cai
quat... va nhitng sinh hoat hang ngay nhu canh dét vai, tat nudc, danh
du, danh c... dé ta nhitng chuyén tinh duc cAm ky mét cach rat thoai
méi v6i nhitng ngdn tir rat don gian nhung lai rat séng dong va goi
hinh.

Doc tho ctia H5 Xuan Huong xin hdy doc nhu nhitng vin ban
thuan tay. Va trong lanh vyc vin ban thuan tay khong c6 van dé luan
ly. Theo quan diém cua cac hoc thuyét phé binh hau ciu trac ma dic
biét 1a thuyét huy tao (deconstruction) cua Derrida thi trong ngdn ngi
khong c6 su phan biét gitra nghia den va nghia bong hay nghia thanh
va nghia tuc. Derrida nhin the gio1 chi gdm toan vin ban dugc ciu tao
boi nhitng cdp biéu hiéu hé cip ddi khang nhu vin hoa va thién nhién,
hanh dong va thu dong, mat troi va mdt trang, ngay va dém, noi va
viét, cha va me... Nhimg cip tir t6 ddi khang nay da céu tao nén
nhimng hé théng tu tudng va chi phdi cac duong 101 chanh tri cta cac
xd hoi phuong tay. Trong cac cap tur to nay tir to dau bao gid ciing
duoc gan cho vi tri tri y€u so vaéi tur t6 sau. Va trong moi cap tur t6
mot sy tranh d4u noi tai thuong dién ra khong ngimg dé danh wu thé,
nhung bao gio phia “hanh doéng” ciing thang phia “thu dong”, dwong
bao gid cling hon 4m. Trong viéc tim hiéu tac phdm, theo Derrida chi
¢6 vin ban méi 1a dbi twong ciia nghién ctru va trong van ban chi c¢6
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cac biéu hiéu (signifiers) va cac y nghia duoc biéu hién (signifieds). Y
nghia clia ngdén ngli ndi riéng va y nghia cia van ban nodi chung tuy
thudc vao sy gidi ma cia nguoi doc. Trén quan diém d6, HO6 Xuén
Huong mdt cach ky la da di trudc phong trao nit quyén ¢ phuong tay
hang trdm ndm. Nhung ba con oanh liét hon cac nir luu phuong tay
vi ba da don thuong doc ma ddi dau véi ca mot xa hoi phong kién day
nhiing nha nho lic nao cling mang nang trong dau nhitng y tuong vé
tam cuong, ngil thuong va tam tong, tir dirc rat bat loi cho dan ba.

Tai phuong tdy mai dén gitra thé ky 20, Virginia Woolf mét
nha tranh dau nit quyén My moi bit dau ¢ v6 phu nit hdy noi 1én
tiéng noi chong lai sy bat binh dédng giita nam va nir. Va tai Phap mot
tac gia nir quyén khac 1a Helene Cixous ciing cd vo phu n@r hay Vlet
vin, khong nhimg chi viét ma con phai viét that nhiéu vé phu nir, viét
dé dua nguoi phu nit bi xa cach, bi quén lang, bi ding ngoai ria vin
hoc tr lai v6i van chuong. Trong tiéu ludn “Le Rire de la Meduse”
Cixous dd nong nan tha thiét moi goi phu nit “phai viét dé dat nguoi
nit vao van ban, dong thoi ciing dé dat nguoi nit vao thé gidi va lich
sir” (2). Hon mot trim nam trude HO Xuin Huong cia Viét Nam da
biét ding van chuwong dé noéi 1én tiéng néi chéng dbi lai cai xa hoi da
danh moi dic quyén cho nam gidi. Khong nhimg chi viét ma HO
Xuan Huong con noéi 1én tiéng noéi cua phu nit mét cach tao bao va
hién thyc. Gifta khi cac van thi s nam giéi mdng mo 1én tham cung
Hing, mo gip tién nit & Thién thai hodc ta nhimg canh non nudc hiru
tinh nhung v6 thuong vo phat thi Hb Xuan Huong di dung chanh sur
hién thyc cua cudc song lam vii khi dé da phé xa@ hoi phu quyen
duong thoi. Cudc sdng hién thyuc 1a mot sy phdi hop cua hai yéu t6
am duong, tai sao lai chdi bo hién thyuc. Tinh duc 13 mot khia canh
hién thue than thiét cia con nguoi va cude doi tir 1au di bi bo quén
trong van chwong. H6 Xuan Huong bang nhiing budc chan tao bao da
dem pho bay ra giita 4nh ning khuyén nho cac hanh dong va bd phan
¢6 nhiém vu truyén gidng cua nam va nit di gitp cho nhan loai
truong ton.

Trude hét, H6 Xuan Huong khong chip nhan sy coi trong
duong va khinh thuong 4m. Do d4u ma nhiing gi lién quan dén dwong
thi duoc coi la dung, 1a thanh, con nhitng gi dinh dang dén nit 14 tuc,
la do ban. Cho nén, dé chéng lai quan niém thanh/tuc khéng chanh
dang d6 H5 Xuan Huong da tuyén xung cac hinh anh bi cdm ky trong
cac bai tho cua ba nhu mét thach thie ddi voi nam gidi. Trong hiu
hét cac bai tho ciia HO Xuan Huong déu c6 ngu y ta canh lam tinh,
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n6i vé co quan sinh duc nit hodc nam, d6 1a chua ké dén nhitng nhoém
chir ndi lai cling ham ¥ nghia tinh dyc. Vay thi chu e chanh cua cac
bai tho cia HO Xuén Huong nim & nghia thanh hay nam noi nghia
tuc? Thanh hay tuc 1a do noi long nguoi. Tuc hay thanh ciing do noi
su thanh ldng cta tim hon. “Chudng sau chang danh cé sao om?”. HO
Xuan Huong da khéo 1éo dung sy tuc thanh nhu mét birc man thua dé
che mét cac nha nho thi cyu. H6 Xuan Huong d3 danh 1én mot tiéng
tréng lam nhiéu nguoi bimg tinh con mé ngii trong nén vin chuong
Han Puong. Hb Xuan Huong da dem ngon lira thi ca thip sang cho
nén van hoc chir Nom. Nhung céi tuc cia H Xuén Huong khong
phai 1a cai dung tuc ha cz‘ip ma 1a cai tuc rat thanh, rat my hoc, tuy
ndém na nhung khong mach qué. Tat ca cai tuc d6 déu duge ba hudng
dén mot muc tiéu o rét 1a ton vinh vai trd va vi tri nguoi nit trong xa
hoi dé chéng lai dia vi ddc ton cua ngudi nam da duoc xa hdi phong
kién thira nhan mot cach bt cong.

Du nhin tho ctia Hd6 Xuan Huong theo y hudng tuc hay thanh
da sb moi nguoi déu cong nhan gidng nhu Pao Duy Anh 13 vin
chwong ciia HO Xuan Huong rat “khinh bac ma tai tinh” (3). Chi can
doc lai bai tho Déo Ba Doi ctia HO Xuan Huong ciing du thiy tai lam
tho cua ba. Néu dung vé phuong dién y nghia thanh nhd ma so sanh
bai tho nay véi bai Qua Péo Ngang ctia Ba Huyén Thanh Quan van
dugc nguoi doi ngoi khen thi bai tho cua Ba Huyén Thanh Quan nhu
1a mot bure hinh den trang béng phang con bai Béo Ba Doi nhu 1a mot
buic tranh ndi ba chiéu sdng dong day mau sic va am thanh.

Qua tho vin cua H6 Xudn Huong ta thiy ba da cho chuyén
tinh dyc cling binh thuong va tu nhién khong co gi la cAm ky va xau
xa. Neu Xau tai sao “hién nhan quan tir ai ma chang / moéi gdi chon
chan van mudn tréo”. HS Xuan Huong véi nhitng cau tho ném mau
nhiém, v&i mot trai tim ryc lira da dot chay moi hanh dong gia dao
duc cia xa hoi phu quyén, gia truong. Néu x4u tai sao nhitng canh
“cilra son do loét tim hum néc” va canh “cau tring phau phau déi van
ghép” lai c6 sitc manh “lam tuyén quyén ci phon hoa lai” va khong
nhimg thtr din ma ca vua chiia ciing “chiia ddu vua yéu mot cai nay”.
Gido su Nguyén Van Hanh tir nhimg thap nién 1930 da dé cap dén
“cai nay” cua HO Xuan Huong nhu sau: “cdi ma nguoi vo binh ua
hon hét, phung thd hon hét, phai néi 16 wa va phung thd trong nhiing
lac khong co con mét nguoi thir ba nao tréng vao, trong nhitng luc
“cAm ngoai thuy khong ai dugc biét”.., nhung noi chd déng ngudi,
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nguoi ta vira nghe noi dén thi da voi vang kéu la “bat nha”, “tuc”, vi
thanh kién luan 1y.” (4)

Pung 13 vi thanh kién ma xa hoi phu quyén dong cung nhu
tdy dd chén ép phu nit dé phuc vu cho nhiing loi ich clia nam gidi. ¢
phuong tdy Kate Millett voi tac phdm Sexual Politics 4n hanh nim
1970 di kich liét da pha ché d6 phu quyén (patriarchy). Theo Millett
ngoai trir sy khac biét noi bo phan sinh duc, dan ba va dan 6ng khong
khéc gi nhau. Millet di gian dir doi phai x6a bo dinh ché gia dinh vi
n6 1a mot dung cu va 1a mot don vi nén tang ciia co ché phu quyén.
Millett con két an co ché phu quyén dé dung hinh thirc chanh tri phai
tinh (sexual politics) dé duy tri sy thong tri di voi phu nit. Phy quyén
khong chi 1a nhiing phép tic ctia nguoi nam gia truong chi phdi tat ca
con cai trong gia dinh ma con 1a mot dinh ché chanh tri cia dan ong
dung dé dan 4p dan ba. Theo Millett, co ché dan ap phy nit c6 ré tham
sdu trong x4 hoi loai ngudi khong phai 14 co ché tu ban ma 1a co ché
phu quyén danh wu quyén cho dan 6ng. Qua co ché phu quyén phu nit
bi thich nghi hoa v6i ¥ hé nir tinh va phai chap nhan vai tro thua kém
dan ong(5).

Trude Kate Millett rat 1au H6 Xuan Huong & troi dong ciing
da phan nd véi co ché phu quyén va di to ra khinh bac phai nam. Ba
da goi ho bang du thir danh xung ddy vé miét thi nhu ¢ phuong loi

17, “Ii ngén ngo”, “ong non ngira noc”, “dé con budn sung” ... Qua
klnh nghiém thuc tidn ba biét c6 nhiéu ding “quan ti” rat de b1 mé
hodc boi “d6i go Bong dao” hodc “mdt lach Pao nguyén” dén ndi
phai “moéi mat dom “ roi “dung ding di ching dut”. Cho nén trong
mat ba nhiéu “quan tir” rit 1a nhoé nhoi nén ddi voi hang ngudi nay ba
da khong ngai ngung lén mat xung 1a “chi” voi ho: “nay nay chi bao
cho ma biét...”, hoic “lai day cho chi day lam tho...”. Tru6c mit HO
Xuén Huong cdi giai cap “quan ti” ma xi hoi Khong gido uu ai danh
cho nhiéu wu quyén so v6i phu nir that ra khong ximg dang dugc co
nhimg thir quyén nhu véy. Gitra mét xa hoi phong kién theo tu tuongi
nho gido phan biét rd rét gitra quén tr va tiéu nhan ma ba dam 16n
tiéng ngao man nhu vdy ba dung 1a mot nit luu tranh déu ddy can
truong. John Balaban, ngudi da dich tho ba ra Anh ngit, trong mot
bai viét vé Hd Xuan Huong déang trén The American Review dé nhén
xét la nhiing bai tho chong d6i phu quyén cua Ho6 Xuan Huong dbi
v6i nguoi phuong tdy cubi thé ky 20 co6 vé rat binh thuong nhung
trong thoi dai cua ba 1 chuyén lam nguy hiém va di gdy nén nhiéu
khich dong 16n (6).
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Nguy hiém hay khong Ho Xuan Huong van khong nuong tay
v6i cai xd hoi dao dure gia ¢6. HO Xuan Huong da dung chanh ngay
“cai nay” ma xi hoi phu quyén cho 1a “tuc” tic 1a “cai d6” (the other)
theo nhu Simone de Beauvoir dd goi vé sau nay dé 1am vii khi dénh
vao cai thanh tri luan ly trong nam khinh nit. Simone de Beauvoir hon
mot tram ndm sau cling nhan dinh phai nam la chu thé trong xa hoi
phu quyén, phai nam la tuyét d6i con phu nit chi 1a mot phai tinh
khac, mot cai D6 (the Other) ctia dan 6ng. Phu nit bi chdi tir quyén
lam chu ban thé, va quyén y thire trach nhiém vé hanh dong ctia minh.
Theo Simone de Beauvoir nit tdnh da ngan tr¢ phu nit dwoc trd thanh
mot ban thé doc 1ap. Do d6, ba kéu goi phu nit phai biét giai phong
minh khoi nit tanh (7). Hon mét trim nam truée HO Xuén Huong qua
nhitng bai tho tao bao da kéu goi va da tu gidi phong minh khdi nit
tanh roi.

Khi néi vé nit tanh nha phan tdm hoc Freud ciing cho dan ba
1a mot thé giéi huyén bi. Bé tra 16i nguoi phu nir 1a gi Freud cho la
phai can ctr vao su khac biét tinh duc va sy khac biét tinh duc dugc
xac dinh bang sy thiy (visibility). Su thdy rd rang hién thuc 13 duong
vat 16 16 noi nguoi nam trong khi noi ngudi nir thi cai hién thye do
ving bong. Vé phuong dién tdm linh Freud nhan dinh sy khac biét
ndy la su thiéu ving, 1a sy mit mat cua nguoi nit. Du khong biét gi
vé Freud nhung mot cach vo thirc HO Xuan Huong da biét chimg
minh sy hién hitu bang cach dem trung bay ngay cai co quan sinh duc
“hoi thiéu” d6 trudc mét cac ong dé noi 1én sy hién hiru cua minh va
ctia phai nit. Gibng nhu cy Poan Quan Tan trong 15i tya cho quyén
sach cla gido su Nguyén Vin Hanh c6 nhan xét 1a “xa hoi An nam,
do theo van minh Tau, méi cha ¥ trao ddi tAm tri, nén thud gio it biét
cai dep than xac cua nguoi nhu Au My. Tai vy ma ludn ludn phai
che gidu, vi 1a x4u, do...”. (8). O phuong tay tir xa xua than thé con
ngudi ndi chung va than hinh phu nit ndi riéng di 1a ddi twong cho
nghé thuat, dac biét 1a trong nghé thuat tac tugng, va la mot biéu
trung cho cai dep vinh ctru. Sy hién hitu cua nét dep phai nli qua cac
hinh twong diéu khic va tranh vé dugc trung bay day diy khap noi.
Céc vién bao tang, cic cong vién va dinh thy phuong tay chira day
nhiing tranh va tugng vé nit khda than. Nhitng biic tugng va tranh da
timg 1am cho thi s Bich Khé phai ca ngoi: “Dén trién 1dm ca tAm than
kiéu diém, / Nang 13 tuyét hay da nang tuyét diém? / Nang 1a huong
hay nhan sic 1én hwong? / Mit ngodi chau rung anh song nghé
thuong...”.
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Hb Xuan Huong biét duge gia tri cia than xac va “cai d6”
ctia phy nir nén ba da khong ngan ngai dem vii khi ciia phai nir ra lam
doc chiéu. Gidng nhu cac phong trao tranh dau nit quyén tai My,
trong nhiu cudc xudng dudng cic ba nhidu luc da dem pho truong vé
dep cua than thé ho nhu mot vii khi tranh d4u, thi H5 Xuan Huong da
khong ngan ngai khoe rang “than em vira tring lai vira tron”, ba con
cho biét “da nd xu xi, mai n6 déy” hodc td mot cach ti mi rd rang hon
“Cau tring phau phau déi van ghép / Nudc trong leo 1éo mot dong
thong / C6 ga lin phun leo quanh mép / Ca giéc le te lach giita
dong...” hodc “Chanh ra ba goc da con thiéu / Khép lai doi bén thit
van thira”... So v6i cac phy nit tranh ddu cho nit quyén & phuong tay,
Ho Xuan Huong di tio bao hon nhiéu.

Theo nha van nit kiém triét gia Phap 1a Helen Cixous thi sy
tuong quan gitta phu nir va than xac cta ho da an sau trong van hoa tur
lau doi. O ngudi phu nit viét va néi ludn dan két v6i nhau thanh mot
nén nhitng sang tao ctia ho thuong co lién hé véi than xac vi khi viét
cling nhu néi phy nit vat thé hoa nhiing diéu suy nghi trong dau, va
biéu hién no véi ca than xac minh (9). Piéu nhin dinh nay cua triét
gia Cixous cho thay 1a H6 Xuan Huong khong phai 1a mot truong hop
ngoai l¢.

Tru6c nhirng 16 tho ta canh rat thim m§ nhung qua hién thuc
ctia H5 Xuan Huong lam sao ma nhiing nha nho dao mao khong 16n
tiéng kéu 1a pham thuan phong my tuc. Nhung khi “ngoai thity khong
ai dugc biét” chic khong it ngudi trong bon ho lai khong 1én lat
thuong thirc nhitng dong tho “my miéu” cia HO Xuan Huong. Khi ta
am vat cua nir gioi HO Xuan Huong di dung nhing 16i dep d& my
miéu bao nhiéu thi khi ta duwong vét cia nam gi6i ba lai diung nhiing
161 kém van hoa hon, hoac déy mai mia nhu “mot chiat téo téo teo”,
“ndo non tu 1, ndo mil tham”, “dau thi troc 16¢, 40 khong ta”, “dau
d6i mi da loe chop do / lung deo bi dan ru thao den”... thi 10 rét
thim y ctia ba 1a mudn t6n vinh 4m vét hon duong vét ciing nhu trong
sang va dep d& hon vi “quéan thiép tring” ndn na, con “quan chang
den” dua, x4u xi.

Gidng nhu H6 Xuén Huong gan hai trim nim sau mot nit
triét gia nguoi Phap 1a Luce Irigaray cting da dung hinh twong &m vat
trong viéc nghién cuu hoc thuyet nir quyén. Irigaray so sanh dién
trinh ngon nglt nit gidi voi sy cau truc cua bd phéan sinh duc phu nit.
B phan sinh duc nay gdm c6 hai mép méi 6m lién nhau thé hién sy
lién tuc va su chdi bo su phan chia. Irigaray cho phu nir 13 sy ndi tiép
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véi nhip diéu cta vil try va than xac cua ho c6 sy lién hé khong thé
chéi cii duge voi van vat (10). Ngoai ra, trong khi dé cap dén vai tro
ctia chiéc guong cua Lacan trong viéc nghién ctru su hinh thanh chu
thé tanh ciia nguoi ni, Irigaray ciing cho la khong nén dung chiéc
guong phing vi chiéc guong phang chi phan chiéu dugc co quan sinh
duc ciia phu nit nhu chi 1a mot cai 18, hay néi cach khac chiéc guong
phang khong phan chiéu duoc nhitng nét dic trung tinh duc cua phu
nir. Theo Irigaray thay vi guong phing ba cho 13 nén dung guong 1dm
vi guong 16m cho ta thay su vat duong nhu dao 16n, guong 16m héi tu
anh sang vao mot diém va nhd d6 ma anh sang duoc chiéu roi vao cac
bi mét cta cac héc hd va xuyén thdu qua dugc nhitng huyén bi cua
phu nir (11).

Ho6 Xuan Huong ciing noi vé sy huyén bi cuia am vt va cia
phu nit nhung thay vi dung nhitng y tuéng c6 tdnh cach khoa hoc ba
g0i n6 mot cach binh dan 14 “hang cic c¢6” va dung 16i gieo van “om”
doc hiém va tdi mo trong nhidu bai tho ctia ba nhu: “Nut lam hai
manh hom hom hom” hoidc “Con dudng v6 ngan téi om om”... dé noi
1én sy huyén bi do.

Ngoai ra, theo Hb Xuan Huong vai tro cia phuy nit trong viéc
tao nén am duong hoa hop theo dung 1¢ dao cua tao hoa 1a mot viéc
dang ton vinh. Chuyén chan gbi la chuyén ty nhién ctia moi giai timg
x3 hoi, tir vua chua dén dan gian ai ma khong mudn “cho ta yéu diu
chang roi tay”, ai ma chiang mong duoc “yéu dém chua phi lai yéu
ngay” cho nén dau “chdn chan moéi gbi hdy con ham”. Su tran trong
d6 cta phai nam da mot 14n nita x4c nhan su hién hitu cua phai nt.
Chuyén gbi chian 1a mot hién hitu phd quét trong hdu hét cac bai tho
ctia ba. Con hién hitu nao dep d& bang canh trai thanh gai lich “danh
du” vui suéng ngay 1& hoi: “Trai du gdi hac khom khom cét / Gai ubn
lung ong ngtra ngua long / Bon méanh quan hong bay phap phdi / Hai
hang chén ngoc dudi song song...”. Con hién hiru nao hap dan cho
bang canh nguoi lao dong “dét vai” miét mai dém hom khuya khoit:
“Hai chan dap xudng ning ning nhic / Mot sudt ddm ngang thich
thich mau...”. Con hién hitu nao séng dong bang canh nguoi néng dan
“tat nudc khe” véi nét dep “nudc 10n troi” gitta thién nhién: “Xi xom
day nuéc minh nghiéng ngtra / Nhap nhom bén bo dit vét ve...”. Con
hién hitu nao noéng bong bang canh tao nhan mic khach tim vui trong
nhimg cudc “danh cd” noi thdm cung: “Thoat méi vao, chang lién
nhay ngya / Thiép voi vang vén phira tinh 1én / Hai xe ha, chang gac
hai bén / Thiép s¢ bi, thiép lién ghénh si...” va con nhiéu hién hiru ¢
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cac timg 10p khéc nira, tir c6 hang ban sach, ba lang dén cac quan thi
va céc nha su hd mang con ning long tran ciing khong thoat khoi nhu
cAu tim “cuyc lac 1a day, chin rd muoi” d6. Su thuc do6 hién nhién nhu
com dé an, khong khi dé thé c6 gi dau ma phai cAm ky dén ndi vin
chuong khong duge phép d& cap dén. Nhimng budc chin tio bao cia
H6 Xuén Huong vao cubi thé ky 18 mai dén dau thé ky 20 cac nha
vin phuong tdy nhu D.H. Lawrence chang han méi dam dién ta dén
trong mot tac phim rat dugc truyén tung 1a Lady Chatterley’s Lover.

Chuyén chin gdi theo H6 Xuan Huong khong nhimg gitip
cho 4m duong hoa hop ma con 13 mot nghia vu nang né ciia ngudi nit
gitip nguodi nam vuot qua nhitng khé khin cta cudc doi nhu chiée
quat da lam “mét mat anh hung khi tit gi6”, hodc gitip “che dau quan
t lac sa mua”. Nghia vu d6 dang duoc trong vong ngang hang nghia
vu cta phai nam. D6 1a nghia vy vira lam vg vira lam me “théan co lan
16i bo séng”, vira théa man chong vira ru dd con tho: ”bd cu 16m
ngdm bo trén bung / thiang bé hu ho khéc dudi hong”. Con hinh anh
nao sébng dong hon dé vé nén vai tro niang né dé cua ngudi dan ba.

Nhung c6 thé con hon thé nita, H6 Xuan Huong qua bai tho
Kém Tréng da mot cach tinh té ta canh “vuot can” cua phu nir déng
thoi noi 1én nghia vu cao cd ciia dan ba la sanh ra tré con, mot nghia
vu hon hin dan 6ng vi dan ong khong thé lam dugc. Bai tho Kém
Tréng méi doc qua chi nhu 13 mot bai tho ti canh nhung véi mot
nguoi khinh bac va hay dung chit hai nghia cling nhu thuong hay néi
1ai nhu H6 Xuan Huong, ta phai tim hiéu ¥ nghia bai tho nay mot
cach can ké hon (12).

Trude hét, trong bai tho nay cé rit nhiéu tir lién quan dén
nudc nhu: “song”, “song”, “song don”, “nude”, “vd”, “nudc vo”,
“long bong”, “thung” ... Trong chi c6 56 chir cua bai tho ma Ho
Xuan Huong da dung dén 9 tir lién quan dén nudc. Co phai ching ba
d3 nghi dén cai ma sau nay Helene Cixous thuong nhic toi trong Le
Rire de la Meduse 13 hinh anh nuéc dai dwong. C6 phai ching Ho
Xuan Huong ciing giéng nhu Cixous di ding dén hinh anh nudc dé
am chi nudc trong bao thai bung me (13).

Ngoai ra, trong bai tho Kém Trdng con c6 mot s cac tir dang
chi y khac 1a: “tréng”, “hang”, “hep”, “ra khoi”, “rong thung”, “qua
clra minh (0i)”, “ndi bung bong”... Chir tréng cho ta lién tuong dén
bung bau ciia ngudi dan ba sip dén ngay sanh né va ngay cau mé dau
“hai bén thi ndi, giita thi song” cho ta thy canh ngudi san phu dang
nam trong tu thé sin sang sanh con. Cac nhém tir khac nhu qua cira
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minh, hang, hep, ra khoi, rong thung cong vadi y tuong nudc trong bao
thai bung me vira dan giai & trén cho ta hinh dung dén canh tuong
nhu sau: dira bé tir trong bung to nhu cai trong xudi theo duong am
h6 nhé hep nhd nudc tran ra tir bao thai dé rdi sau d6 vuot ra khoi ctra
minh ctia me dé vao mot thé gidi khong gian rong thung va duoc tiép
nhan bong am boi ngudi than..

Hd Xuan Huong qua 4n ¥ cta bai tho nay muén cho nguoi
dan ong théy 12 dan ba c6 mot nhiém vu rét 1a thiéng liéng, cao ca hon
han dan 6ng 1a nhiém vu sanh con va sanh ra sy song. Thém vao do,
trong hai cau két “qua cira minh oi, nén ngam lai / nao ai co biét ndi
bung béng ” HO Xuan Huong con mubén nhin 801 chung pha1 nam
hay “ngim lai” minh dé nhd 1a tit ca dan ong déu da di qua “cai cira
d6” ciing nhu dimg quén “ndi bung bong” khd nhoc ciia me hay
ngudi nir.

Khi chéng lai trat ty xa hoi phu quyén, Hd Xuén Huong
muén kéu goi thiét 1ap mot trdt tu xa hoi mdi trong d6 khong con
nhimg canh phan biét ddi xir: “kém canh cho nén mang tiéng hoén /
du dong 4t hian dong nén quan”. Pic biét ba da ngang nhién chéng lai
thanh kién xa hoi rudng bo ngudi phu nit chira hoang: “quan bao
miéng thé 15i chénh 1éch / nhitng ké khong ma c6 méi ngoan”. Trét tu
xa hoi moi ma ba mong mudn 1a mot trat ty trong d6 phy ni noéi riéng
va moi ngudi ndi chung phai dugc binh ding, khong con phai chiu
canh “cam bang 1am mudn, muén khong cong” nia.

Hd Xuan Huong di dic biét chéng doi kich 1iét ché do da thé
ctia x4 hoi duong thoi. Vi kinh nghiém ban than sau hai lan lap gia
dinh véi Tong Coc va éng phii Vinh Tuong ba thiy rd ché do da thé
rat phd bién trong xa hoi phong kién 13 mot su bat cong cua xa hoi
phu quyén. Pan 6ng thi nim thé, bay thiép trong khi d6 dan ba phai
chinh chuyén mét chong. Cho nén than phan nguoi dan ba, dic biét la
cac ti thiép thi that dang thuong chang khac gi mot thir nd 1¢ hay mot
thir dung cu tinh duc cho dan 6ng. Tuy mang tiéng 13 vo nhung vé
phuong dién sinh 1y binh thudng nguoi lam thiép ciing khong duoc
quyén doi hoi: “ké dip chin bong, ké lanh lung / nam khi mudi hoa,
nén ching ché / mot thang doi lan, ¢ ciing khong”. Tuy vay, lam
thiép vin con d& hon cac phu nit ching may phai 1am vao canh: “can
cén tao hoa roi ddu mat” khién cho “coc nhd di rdi 16 bé khong” thi 6
ho “miéng tui can khon” danh phai kheép lai ca doi vi xd hoi phy
quyén khong chip nhin cho ngudi dan ba dugc di budc nita.
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Su chéng dbi ciia H6 Xuan Huong c6 vé nhu khong tich cuc
nhu cac thé hé phu nit ctia phuong ty sau nay da doi hoi phy nit phai
dugc giai phong sinh 1y. Nhung gitra mot xa hoi phong kién cta nho
gia v&i bao nhiéu 1a chén ép vé tinh than 13n vat thé thi chi mot su chi
trich mot cach tdo bao nhu ta vira théy da 1a mot hanh dong qua tich
cuc roi.

Trudc nhitng tréi bude cua xa hoi, nhiéu lac ba cling mo duoc
thoat ra khoi cac tap tuc, cac 1& gido, va cac y hé phong kién khéc
nghiét dé 1am nén nhiéu sy nghiép 1y limg hon: “vi day d6i phan lam
trai duoc / thi sy anh hung ha bay nhiéu” va c6 luc ba ciing mudn “do
tay voi thir troi cao thip / xoac ciang do xem dat ngén dai”. Nhung st
nguoi c6 han ma udc 1€ xa hoi khéc khe d3 co tur ngan doi nén ba chi
danh tran tro trong dém khuya ma than cho than phéan: “canh khuya
ving vang trong canh don/ tro cai hong nhan voi nude non”. Tuy
ciing than vén khi 1é loi ¢6 doc lic dém khuya thanh ving, nhung bén
ngoai ba 1a mot ngudi nhiéu nghi lyc: “than nay dau da chiu gia tom”
va ba thudng hay kéu goi phu nit khac (hay ba tu nhii minh) la ché cé
khéc than ma phai luén ving 1én tranh ddu: “nin di kéo then véi non
song”.

Pung 1a khong then v6i non soéng, tén tudi H6 Xuan Huong
va tho cua ba da vuot thoi gian va khong gian nho hep clia Viét Nam
di vao thé gidi van chuong toan ciu. John Balaban 1a mot gido su tai
Vién Pai hoc North Carolina va 1a mdt nha tho ndi tiéng da tung doat
cac giai thuong vé tho xuat sic cua Vién Han Lam Cac Thi si Hoa Ky
c6 mot 1an lac dén Viét Nam va lac vao vuon tho cia HO Xuan
Huong. Khach lang du da bi mé€ hoac boi “huong xuan” dén ndi phai
bo ra bao cong st trong nhiéu nam troi dé dich tho H6 Xuan Huong
ra tiéng My va xuit ban thanh sach v&i nhan dé 1a “Spring Essence:
The Poetry of Ho Xuan Huong” dé gidi thiéu véi doc gia phuong tay
(14).

Nho d6 ma “huong xuan” ciia nén vin chuong Dai Viét da
bay toa ngao ngat noi troi tay khién nguyén Téng thng Hoa ky Bill
Clinton ciing biét dén va trong bira qudc tiéc tai Ha-ndi nhan chuyén
viéng thim Viét Nam vao thang 11 ndm 2000 da phai nhan xét 1a “Sy
toan cau hoéa dang dem thé gidi lai gin Viét Nam ciing nhu dem Viét
Nam lai gan voi thé gioi... Nhimg bai tho tir 200 ndm trude cua Hé
Xuan Huong da duoc an hanh tai My—bang tleng Anh, bang tiéng
Viét, va ca bang chit Nom nita, day la lan d4u tién 16i chit c¢6 cua Viét
Nam di dwogc thuc hién bang in an. ("Globalization is bringing the
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world to Vietnam and also bringing Vietnam to the world... The 200-
year-old poems of Ho Xuan Huong are published in America--in
English, in Vietnamese, and even in the original Nom, the first time
ancient Vietnamese script has come off a printing press.") (15).

Hai to bao My chuyén vé tho 1a The American Poetry Review
s6 ra thang 9 va 10 nim 2000 (volume 29, s6 5) (16) va Poetry Daily
Review ciing c6 ding bai viét vé bavay kién cua doc gia vé tho cua
H6 Xuan Huong sau khi doc quyén sach ctia John Balaban (17). Hay
nghe mot doc gia cua Poetry Daily Review la G. Merritt da say mé
tho HO6 Xuén Huong ra sao: “Bo suu tap (tho) ddy goi cam nay lam
t6i hi vong con thém nira. Diéu that vong duy nhit cua toi 1a khi biét
ring may trim trang sich nay da thé hién gan hét tho cia HO Xuan
Huong. Quyén sach mong nay that 13 sang choi”. (“This sensually-
rich collection left me hoping for more. My only disappointment was
learning that these hundred pages represent "most of Xuan Huong's
extant poetry". This thin book shines brightly.”) (18).

Khong nhitng doc gia ma ca céc tac gia tdm tleng cling ca nggi

tho cua ba. Neil Shechan,tic gia quyén sach noi vé Viét Nam A
Bright Shining Lie, da nhan xét “Ba la ngudi dan ba, ngoai tai ba vé
van chuong con c6 dugce dtrc tanh can truong ViétNam, va dam thach
thirc cac udc 1¢ duong thoi”. (“She was a woman who possessed,
along with her literary talent, that great Vietnamese virtue of courage,
and dared to defy the conventions of her time"). Frances
Fitzgerald,tac gia mot quyén sach viét vé Viét Nam khac 1 Fire in the
Lake ciing da ghi nhan: "Qua cach dich ctia John Balaban, tho ctia HO
Xuan Huong vira di dém, vira chua cay, va sau sic dang dugc c6 mot
chd dimg trong nén van chuong thé gidi. Toi thich tudng twong canh
tac gia cac bai tho d6, co gai hu cua thé ky 18 & Viét Nam, phong
nhimng mii tén ddy khiéu goi vao thai d6 dao duc gia vé gidi tanh cua
moi 1ra tudi va moi nhém vin hoa” (“In John Balaban's translation,
the poetry of Ho Xuan Huong—witty, caustic, and profound should
find its place in world literature. I like to imagine its author, the
brilliant bad girl of eighteenth century Vietnam, throwing her
erotically charged darts into the sexual hypocrisy of all ages and
cultures"). Tap chi Utne Reader thi qua quyét hon cho: “Ho Xuén
Huong 5 rét 1a mot thi sT xudt sic nhut tir trude téi nay" (“Ho Xuan
Huong was, simply, one of the most remarkable poets who ever
lived") (19). Con ddi voi Philip Gambone ciia tap chi New York
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Times Book Review thi H6 Xudn Huong 14 mdt trong nhirng thi si vi
dai cua Viét Nam (20).

H6 Xuan Huong khong nhimg dugc sich v va bao chi
phuong tay ton vinh ma ca cac dai phat thanh cling gép 101 ca ngoi.
Co so phat thanh National Public Radio & Washignton DC (NPR),
mot dai ndi tiéng vé cac chuwong trinh théng tin vin hoa phuc vu 16
triéu thinh gia v&i 640 dai va hé thdng internet da gidi thiéu tho cua
HO6 Xuan Huong trong budi phat thanh ngay 12 thang 11 niam 2000
(21). bai phat thanh New Hampshire Public Radio (NHPR) trong
budi phat thanh ngay 8 thang 7 nam 2001, phong vién Kevin Gardner
cho “ba da thanh cong nhu 1a mot thi si phai nit trong mét thoi dai
van hoc ngy tri boi phdi nam. Ba dé lam tho bang ngdn ngi thong
thuong cta quan chung thay vi dung chir Han thong thai cua giai cap
tri thirc Viét Nam, nhung lai dugc ca hai gigi ndng dan va quan lai mé
thich. Tho ba thach thitc nhitng udc 1€ xa hoi va tinh duc trong mot
thoi dai ma sy phan khang nhu vay bi coi 1a cAm ky, tuy nhién tho ba
khong nhimg duoc khoan héng ma con dugc tan duong boi nhing
ngudi cam quyén. Dia vi tri thirc nhu mot thi s hang dau cua ba dwoc
truyén tung nhu huyén thoai...” (She triumphed as a female poet in a
literary age overwhelmingly dominated by men. She wrote in the
language of the common people rather than the scholarly Chinese of
Vietnam’s elite class, yet appealed equally to peasants and mandarins.
Her poetry defied social and sexual convention at a time when such
dissent was taboo, yet she was not only tolerated, but celebrated, by
those in power. Her intellectual standing as a poet of the first rank
was legendary...) (22).

Tém lai, HO Xuan Huong 1a mét nit Ivu Viét Nam tién
phong, 1a mét thién tai ¢6 ca tanh doc dao c6 mot khong hai trong nén
van hoc Viét Nam. Ba da tién phong néi 1én tiéng noi ciia phy nit
chéng lai su 4p blc ctua co ché phu quyén. Hb Xuan Huong ngudi
dau tién dam dung tho van dé ton vinh mot van dé& hét stc cim ky
trong van chwong 1a tinh duc mét cach day my hoc. Lich sir da chimg
t6 su phan khang va cam thong cua ba vé than phéan ciia phu nit 1 con
duong chanh dang. Ba da di nhirng budc that dai trude thoi dai cua ba
va tiéng noi ctia ba da 1am bao nhiéu tdm hon phai thon thirc. Tleng
n6i tho van cua HS Xuan Huong di vuot khong gian va thoi gian dé
ndi két nén van hoc Viét Nam véi toan cdu va lam hanh dién cho nén
van tho Viét.

Nguyén Minh Triét
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PHAN II
Luit Khoa va Sinh Hoat Than Hiau
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. ' -
Cuu Sinn Vien Dai Hoc Luat Khﬂa Viet Nam =r
HOLNGO MUA XUAN NAM 2004 g

Mc Nguyén Tran Quy gidi thi¢u thanh phdn BTC Hpi Ngd Mita Xudn 2004:
Pham Thi Minh (Trudng BTC), Duong Qué Lan, Lé Tan Thanh, Nguyén Thé
Linh va Nguyén Vin Cung. - Cac cuu SVLK Nguyén Tién Pat, Pham Thi
Minh, nguyén Hoan, Lan & Phu quédn Bs. Nguyén Piic Pinh, va Nguyén
Ngoc Tiiy trong tiét muc dong ca. (hinh duéi)
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SINH HOAT CUU SINH VIEN LUAT

KHOA VIET NAM TAI HOUSTON.
DUY ANF

Mot cach tdng quat xin dugc tudng trinh ciing quy Gido sur va
céc ban cyu sinh vién luat khoa khip noi:

Sau cudc HO6i Ngd Mua Xuan 2000 ctia cyu sinh vién Pai Hoc
Luit Khoa Sai Gon, Cau Lac BO Luat Khoa Viét nam dugc hinh
thanh nhu mét t6 chic diéu hgp cdc sinh hoat di hitu va tri thitc cla
cic cyu sinh vién luat khoa Viét nam, trong d6 hiu hét 1a cic cuu
sinh vién Pai hoc Luit khoa Sai Gon.

T d6 dé€n nay, moi sinh hoat 4i hitu cling nhu tri thic da di vao
né nép.

V& 4i hitu, véi cdc hoat dong tuong thin tuong 4i dugc thé
hién qua cdc cudc thim viéng, chia xé budn vui giita cic cyu sinh
vién luit khoa va gia dinh, tryc ti€p hay qua cdc phudng tién truyén
thong mdi khi hitu sy. Nhitng budi hoi hop bat thudng qua nhitng
bita dn t6i thin mat d€ chao muing cic cyu sinh vién ludt khoa tit
phuong xa d&€n Houston. Nhit 12 mdi nim, tif 7 nim qua, déu c6 td
chifc ngay hop mit truyén thdng Hoi Ngd Mua Xuan vao thdng 3,
dé cic cyu sinh vién ciing gia dinh va quy than hitu hop mit han
huyén, tAm tinh, hoai niém va mung xudn mdi. Cudc Hoi Ngé6 Mua
Xuin 2007 nim nay dugc t8 chifc vio ngay Chi Nhat 18 thing 3
ndm 2007.

Nhan dip nay mot Pédc san Luét khoa 2007, cling nhu nhitng
Dic san Luat khoa dudc phat hanh trong miy nim trudc, déu mang
¥ nghia nhu 12 mot sidn phdm tri thic cda mot tap thé, tuy khong
mang tinh tiéu bi€u clia mot tap thé€ cuu sinh vién luat khoa rong
16n, song thé hién thién chi ctia mot thanh phin cyu sinh vién nhd
bé mudn lam mot diéu tSt dep cho tap thé luat khoa chiing ta. Mit
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khdc, tr ndam 2003, nguyét san Luat phiap & DdJi song do mdt nhém
cyu sinh vién Luit khoa Saigon 4n hanh dudi sy bdo trg cia Cau
Lac B Luat khoa Viét Nam nhim “thdng tin, nghi ludn, gidi ddp
phdp ludt va phdp ché xa hoi”, d€n nay da budc vao nim thit to. Mot
td bao thuc dung, hitu ich , gidi tri 1anh manh da dugc doc gia dong
huong khip noi d6n nhan véi nhiéu thién cdm.

DPén cudi nim, 1a bita in TAt Nién dudc t6 chifc ngay sau Pai
Hoi Thuong Nién ctia Cau Lac Bo Luit Khoa Viét nam thudng hop
vao thdng 12 hang nim.

Mot vai hoat dong c6 tinh thit nghiém, nhu Trai He Luat
Khoa, di t8 chiic dugc mot 1an & bii bién Gaveston, Houston vao
thing 8 nim 2004. Nim nay, Ban Piéu Hanh Ciu Lac B0 Luat
Khoa Viét nam dy tinh s& t& chiic Trai Hé Luat Khoa 2007. Pdng
thdi ciing dy tinh t§ chifc hang thiang “Pém Luit Khoa” (N&u td
chiic budi t6i) hay “Chiéu Luat Khoa” (N&u t8 chifc vio mdt chiéu
Chii Nhit nao d6) d€ cdc cuu sinh vién va than hitu ¢é dip gip g8,
trao ddi. Noi dung 13 cdc dé tai thuyét trinh, hoi luAn vé moi lanh
vurc chinh tri, kinh t&€ viin héa c6 tinh thdi sy hay lich sit dugc nhiéu
ngudi quan tim, xen k& 13 cdc ti€t muc vin nghé vad mot bita in
than mat.

Tuwu chung, moi sinh hoat 4i hitu hay tri thic tr tru6c dén nay
cling nhu trong tuong lai cia Cau Lac BO Luidt Khoa Viét nam &
Houston, Texas, Hoa Ky, déu chi nhim dem lai it nhiéu hitu ich cho
nhau, cho con ngudi, xa hoi, cong déng, da't nudc, va tao dudc niém
vui cho cdc cyu sinh vién luit khoa va gia dinh ndo c6 nhu cau tim
dén véi nhau qua sinh hoat tip thé. Pdng thdi qua d6, cling cd tinh
doan k&t yéu thuong gin bé giita nhitng ngudi tiing c6 chung mot
qud khit it nhiéu ty hdo, nhitng cyu sinh vién luat khoa Viét nam,
ddng liéu, ddng mon Luat Khoa Sai goon, Luat khoa Hué, luit khoa
Can Tho va cdc trudng luit khdac G hai ngoai...

Sau day 1a mdt sd sinh hoat tiéu biéu mdt nim qua, nim 2006,
cta gia dinh cyu sin -

DUYANH == ﬁgg @__@_ﬁ;@_ﬁ:ﬂ%
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MOT SO HINH ANH VE PAI HQI THUONG
NIEN CAU LAC BO LUAT KHOA VIET NAM
2007 TAI HOUSTON, TEXAS, HOA KY

(31 THANG 12 NAM 2006)

Cyu sinh vién Ludt khoa & Quan khdach tham dw Dai Hpi Thuwong Nién
Ciu Lac By Ludt Khoa Vigt Nam & Da tiéc tit nién 2006 tai Phong Hoi
Nha hang Phoenix Seafoods trén Dai Lo Bellaire ving Southwest
Houston, Texas, Hoa Ky.(31-12-2006)

Mot goc
phong
hoi trong
nghi
thirc
chao co
khai mac
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= <Chii tich Hpi
Dong Thuong
Vu Dgi Hji
Nguyén Thé
Linh chao
mirng quan
khdch va tuyén
bé khai mac
Dai Hji
Thwong Nién
Cédu Lac By

s Ludt Khoa Viét
Nam 2006.

Chu tich Cau Lgc By Ludt khoa Vigt Nam Thién Y Nguyén Viin
Thang doc bdo cdo hoat dong trong nam 2006 va dw hoach hoat
dong ciia CLBLKVN trong nam 2007. Va Ba Duong Qué Lan
Thii quy CLBLKVN (hinh 2: do trang) bdo cdo thu — chi tai chdanh
nam 2006 (duoi)
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Dai truyén hinh SBTN phong vin Chii tich Ciu Lac By Ludt Khoa
Viét Nam Thién Y Nguyén Van Thang va Tong Thw Ky CLBLKVN
Hong Vin.

O

Bi Duwong Qué Lan Thii Quj va CSVLK T ruwong Dinh Ludn Pho
Chu tich Noi Vuy CLBLKVN - CSVLK Lé Tin Thanh & CSVLK
Nguyén Vin Quat trong mét ca khiic mirng xudn “sdap den dzoi”.
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b

Mt géc phong Pai Hpi véi CSVLK Nguyén Tran Quy va CSVLK Nguyén
Vin Cung Thw Ky Hi Pong Thuwiong Vu Pai Hpi CLBLKVN . . . Va
CSVLK Twong Quy cwu Hoa Khéi Pong Khdanh nim mé phdt biéu trong
Dai Hpi , ngwoi dieng bén la CSVLK Nguyén Thé Linh(H. dudi)
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CUOC HOI NGO MUA XUAN 2006 CUU SINH
VIEN LUAT KHOA VIET NAM TAl HOUSTON,
TEXAS, HOA KY.(16-4-2006)

Tuong thuit:
Duy Anh
Hinh dnh:

: Pham Minh &
Mcdc Khdch

Cudc Hoi
Ng6 Mua Xuin
2006 cha cdc
cuu sinh vién
Luat Khoa Viét Nam tai Houston d3 dién ra tir 7:30 dén 12:00 va
két thiic t6t dep vao chiéu t6i Chi Nhat 16 thdng 4 nim 2006 vira
qua tai nha hang Phoenix Seafoods trén Pai 16 Bellaire viung
Southwest Houston, Texas, Hoa Ky.
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Trudng Ban Té Chiic Hong Vén chdo ming quan khdch - Thién Y Chi
tich CLBLKVN tuyen bé’khat mac Hpi Ngo Mua Xudn 2006 cuu S VLKVN

ba c6 khoang 200 cyu sinh vién
Luat khoa, gia dinh va than hitu
tham dy cudc hdi ngd nay, trong
d6 c6 Gido su Mai Vian LE,
nguyén Gido su Pai hoc Ludt
khoa Saigdn, 6ng P& Minh DBiic
Chii tich Cong Pong Ngudi Viét
Qudc Gia Houston va Ving Phu
Can, dai dién mét s6 doan thé:
Ong ba H6 Sdc Hoi Thi€u Sinh
quin QLVNCH, Ong P& Kim
Bing Hoi Hii Quan, Ong Cu Minh Khianh Hoi Ai Hitu Quang
Trung, Li€n Minh Dan cht Viét nam. . .

Vé phia cdc cd quan truyén thong tham du Hoi Ngd Mua
Xuan 2006 cyu sinh vién luit khoa Viét Nam, c¢6 su hién dién cta
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ong Ba Vi Vin Hoa bdo Viét Nam Méi, Qudc Binh va nhém phéng
vién dai truyén hinh Viét Nam SBTN, Ong Nguy&n Vin Quit bdo
Luat phip & Bdi séng, Ong Hing bio Thé Gidi Nghé Si, va dai
dién cdc Pai phét thanh Little Saigdn Radio, Pai Ti€ng Nudc Toi. . .

Theo anh Thién Y nguyén Vin Thing, Chi tich Cau Lac Bo
Luat Khoa Viét Nam cho biét thi diy la cudc Hoi Ngd Mua Xuan
cuu sinh vién Luat Khoa 14n thit 7 tai Houston, ké tir cudéc Hoi N g0
Mua Xuan cyu sinh vién Luat Khoa Saigon nim 2000, dua dén sy
hinh thanh C4u Lac B6 Luat Khoa Viét Nam(CLBLKVN). K& tir
d6, haing nim CLBLKVN déu c6 ty nguyén ding ra td chic ngay
Hoi Ngd Mua Xuan truyén thdng vao thidng 3 mdi nim. Riéng nim
nay, vi ¢6 cudc H6i Ng6 Mua Xudn cuyu sinh vién ludt khoa hai
ngoai du tri t8 chifc vao dau thang 3-2006 tai San Jose Mién Bic
California, song phiit chét do nhitng kh6 khin ctia Ban t8 Chic tai
dia phudng nén cudc hoi ngd da khodng thanh, do viy ma cudc Hoi
Ngd Mua Xuan cyu sinh vién Ludt Khoa & Houston da t8 chirc tré
mot thadng.

€Ba Qué Lan,Thii Quy thay
mdt BTC kinh tidng hoa GS.
Mai Vin Lé

Theo c6 Hoéng Vin,
hién 1a Téng Thu Ky Hoi
DPong biéu Hanh
CLBLKVN, ciing 1a Trudng
Ban T3 chiic Hoi Ngd Miuia
Xuin 2006 cuu sinh vién
Luat Khoa Viét Nam ndm
nay, thi ndi dung vin bao gdm cédc phin chinh y&u ciing nhu moi
nim: Trudc hét 12 phan nghi thic gdm cic ti€t muc: chio cd Viét —
M§ va mic niém cdc anh hung hao kiét ctia lich s Viét nam va
Hoa Ky, tudng niém cdc gido su va cdc cyu sinh vién luit khoa da
khuat, 15i chao mitng va cdm on ctia Trudng Ban T Chic, Chd tich
CLBLKVN phit biéu vé muc dich va y nghia ctia ngay Hoi Ngo




Ddc san Ludt khoa 2007

Mua Xudn hang nim cda gia dinh Luit Khoa Viét nam tai Houston
va tuyén bo khai mac Hoi Ngb.

€&-Ca si Son Huy (Cuu
SVLK Nguyén Ngoc
Tuy)

Pic Dbiét nim
nay, vi méi bau lai
cic thanh vién HOi
Péng Thudng Vu Pai
Hoi va Hoi Ddng
biéu Hanh Cau Lac
Bo6 Luat Khoa Viét
nam nhiém ky (2006-
2008), nén c6 thém phan gidi thiéu va trinh dién cdc nhan sy nay.
K& dén 1a doc thu chic mirng Hoi Ngo clia cdc gido su Luat Khoa &
xa khong d&n du dudc va dién tit cla cdc gido su hién dién. Nim
nay Vi td chitc gap rit nén khong kip mdi cdc gido su tir xa dén, nén
chi ¢6 mot trong hai gido s Luat khoa hién cu ngu tai Houston dén
tham dy va 1&n phat bi€u, d6 12 Gido su Mai Vin L&, nim nay da
ngoai 80 tudi, song sitc khd van con khd tot va di titng tham du hdu
hét cdc cudc Hoi Ngo6 Mua Xuin cyu sinh vién Luat Khoa trudc
day. Rién Gs, Lé Pinh Chi vi 1y do riéng da khong dén dv dudc.

s v ALY NAM L &-Hong Vin & Jimy

- B ¥ Luong Q. Huy trong mgt

ca khiic ngoai quoc

thinh hanh thoi thdp
nién 60

Ngoai phan nghi
thitc 12 phin da tiéc
va da vl ming xudn,
v6i cdc ti€t muc vin
nghé chi dé “hoai
Niém” qua cdc ca
khic vin thd thinh
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4] OI NUU NlUn J— hanh trong gidi sinh
: : vién ngdy xua, tat
S nhién khong thé
thi€u bai ca truyén
théng “trd lai em
yéu khung troi dai
hoc, con duong Duy
Tdan cday dai bong

9

mdt. ..” .
&Ong Tay Nguyén V.
Quit & Ba Pam Hong
Van trong mét khiic
nhac Phdp dugc ua
thich ngay xua
Néam nay bai ca nay da dudc ca si Kim Khdnh ciing 1a mdt
cyu SVLK cat cao 18i ca day goi nhd nhitng ky niém than thuong
clia mot thdi da qua. Ngoai cdc cyu sinh vién trinh bay céc ti€t muc
vin nghé nhu Son Huy, Hong Van, Bs. Nguyén Pic Pinh va phu
nhan Ngoc Lan. . .con c¢6 su tham gia clia mdt s6 than hitu nhu
Cong TaAm va céc ca nghé si chuyén nghiép nhu: Ti€u Mudi, Nhat
Tudn, M§ Hong,M§ Loan, nhac si duong cAim V& Pic Phuong,
Nhac si guitar Hoang Long.
: < - -Tudn Anh & Kim
Khdnh dang hét to “Tra lai
em yéu, kng troi DPai Hoc,
con Duong Dut Tén, cdy dai
bong mdt. . .”
bac biét hon nita 1a
c6 hai mam non viin nghé
la chdu Ngoc Tuyén va
Ngoc Tuin mdi sdu biy
tudi song di trinh dién
céc ti€t muc vin nghé dan
ca that xuit sic va néi
ti€ng viét chic tho cha
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chi tham du Héi Ngo rat luu 16at va cdm dong.

L} -

dugc

Dong

tan

&Anh em xum vdy

Cudc H6i Ngé Mua
Xuan 2006 cuu sinh vién
Luit Khoa Viét Nam tai
Houston, tiéu bang Texas

Quynh Lan, hién 1a xuéng
ngdn vién chinh cta dai
Little Saigon Radio, va
cyu SVLK Lé T4n Thanh,
nguyén Tdng Thu Ky Hoi

CLBLKVN va tung la
Truéng Ban T& Chic Hoi
Ngd Mua Xuéan 2003..

&- *Ban Tiép Téan
dang ban chuyén. .

Hoi Ngd Mua Xuén
2006 cyu sinh vién Luat khoa Viét Nam da khai mac lic 7:30 PM
va da dién ra sdi ndi, vui tuoi va cdm dong, ding nhu nodi dung
chuong trinh va cic ti€t muc ma Ban TS Chitc da du hoach. Nhat 1a
sau khi két thic vao lic qua nita dém Chii Nhat 16-4-2006, moi
ngudi ra vé déu cdm thiy thodi mdi va uSc hen sé gip lai nhau vao
Nua Xuin Nim Téi. Va nhu thé muc dich va § nghia cia ngay Hoi
Ngd Miia Xuan truyén thong clia cyu sinh vién luat khoa 1a “thit
chit tinh than 4i ddng mon, ddng khoa va than hitu” it 1a di dat

dugc. Chiing t6i, v6i cdm nhan clia mot ngudi tham dy nghi nhu thé.
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MOT SO HINH ANH SINH HOAT CUA CUU SINH VIEN
LUAT KHOA TAI HOUSTON, TEXAS, HOA KY
" (2000 -2006)

Gido su Nguyén Cao
Hdch, nguyén Khoa
Truong Ludt khoa Sdi
Gon, hudn i trong Hji
Ngoé Mua Xudn 2000
cuu sinh vién Ludt Khoa
Sdigon

- Gs. Nguyén Vin Canh
nhdn quad luu niém cia
do CSVLK Pham Vin
Minh thay mdt BTC trao
tang (H. trén) - Gs.
Canh, cuu Thdm phdn
Trang Si Tan. Bdc si Vii
Ban va Ba Bich Ngoc
trong H¢i Ngé Mua
Xudn 2000 Cwu SVLK
Sai Gon .(H.
duidi)
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* Gido su Nguyén Huy Pdu
phdt biéu va nhiing nguoi
ban dong mén, dong lieu
Lugt khoa nam xua chup
hinh luu niém trudc ciia nhd
hdang Kim Son Downtown
Houston, sau nhiing gio Hoi
Ngoé Mua Xudn cuu sinh
vien Ludt khoa Saigon lin
ddu tién nam 2000(H.giita) *
Va CSVLK Nién Trudng C6 Ludt su Vo Viin Qﬂ (H. duoi)
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Ky vt
luu niém do

| Ban T4 chiic
| kinh tdng cdc
| gido su

Mai Van Ié,

TaVanTai
vd. . .

Pham

Vin

Thuyét

trongH§i

Ngé Mia

Xudn
2003
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&« Gs.

Ta Vin Tai -

Thanh
phédn Ban T¢
Chiic

(H. giiia)

Vin
Nghe
Cau Lac
Bo Ludt
Khoa
Viét Nam
B [ trong
A | - " Hji Ngo
{ ‘ Miia
Xudn
2002
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Dong
lop: cdc
CSVLK
Nguyén
Hoan &
Phu
nhén,
Truong
D. Luan
va Thién

4

Y
é Ls,

Nhung &
Phu Qudan,
Ls. Linh,
CSVLKPham
T. Minh va
Thién Y
(Hang diing)-
2 CSVLK, Ls,
Lién, Ls. Pat
& Phu nhdn
(hang ngdi
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P e e, | : ;un_
Gs. Nguyén Manh Hung (ngoigiiia Thi¢n Y & Gs. NguyénVin Ngdi) dén
Houston thuyét trinh theo 10i moi ciia Cau Lac B¢ Ludt Khoa Vigt nam vdo
thdang 10-2000

& LT
Gs. Nguyé&n Vin Ngdi, Gs. Nguyén Cao Hich & Phu nhan, Gs. Nguyén
Huy P4u (Ngdi)- Ls. Nguyé&n Th& Linh va CSVLK NGuyén Vin Tam tron
da tiéc tién Hoi Ngd Miia Xuan 2000 tai Houston, TX, Hoa Ky
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* Chdo ming cuu Thdm phdn Téi Cao Phdp Viéen VNCH Nguyén An
Thong tit Boston t6i tham Houston. (H. trudc): Tran Hao, Thién Y, Thdm
phdn & Ba Nguyén An Théng. (Hdang sau): Vi Hién, Nguyén Cung, Ls.
Linh, Ls.Pat, Ls. Lién va Nguyén V. Quit

* Chao miing Ls. Nguyé&n Si Thily va Phu Quan tir Connecticut dé€n thim
Houston. (H. Ngbi): Ls. Chinh, Ls. Thiy Nga, Ls. ST Thuy, Ls. Mudi. (H.
ding): Phu quén IS. ST Thuy, Ls. Linh, Thién Y, Cyu ThAm Phan Trin HaO
VA@ Ls. nguyén Ngoc Hai.
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Chao miing Ls. Nguyén Thé Ky tw Vigt nam qua: Ls. Nguyén Tién Dat &
Phu nhén, Ls. Ky, Trdan Hao va Thi¢n Y (ngdi) — Ls. Nguyén T. Chinh,
Ls. Linh va Ls. Nguyén Mai

MGt phién hop dinh ky Lién Hpi Pong Cau Lac Bo Ludt Khoa Vigt Nam
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An hanh nhan dip hoi nyd mia xudn 2003 ciia cyu sinh vién Luat Khoa
Duidi suf bdo trg ciia Cdu Lac BG Luat Knoa Viet Nam
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N
Dac San

LUAT KHOA

2004

SHH VEN LU ok Ve g,
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CAU LAC BO LUAT KHOA VIET NAM

An hanh nhan dip Hoi Ngé Mua Xuan 2004
cua cuu SVLK tai Houston, Texas Hoa Ky
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DANH SACH
GIAO SU LUAT KHOA VIET NAM

I/- TAI HOA KY:
1/-Gs. Nguyén Cao Hach,
San Diego, CA

2/- Mai vin L&
Houston, TX
3/- Lé Pinh Chi
Sugarland, TX
4/- Pham vin Thuyét,
Mc Lean, VA
5/-Tran vin Liém
Arcadia, CA
6/-GS Nguyén xuan Lai
San Jose, CA
7/-GS Tran nhu Tréang:
Fountain Valley,CA
8/-GSNguyén Q. Quynh
Stockton, CA
9/- Gs. Vi quoc Thuy
Olympia, WA
10/Gs.Nguyén huy Piu,
Alexandria, VA
11/- GS Ta vian Tai
Brooklin, MA

12/-GS Nguyén M. Hing

Fairfax, VA
13/-LS Bui son Huy,

14/-Chanh an Ha Nhu Vinh
o Orange county, CA

15/-TP/ TC Mai van An
San Francisco, CA

16/- Gs. Nguyén Vin Canh
Redwood City, CA
17/- Gs. Nguyén Quéc Tri
18/- Chanh 4n Nguyén Vin
Hao
11/-*TAI PHAP:
19/- GS. Vii Quéc Thic
20/-Gs . ChauTién Khuong
21/-GS.Tran T.Hoai Tran
22/-GS. Tang Kim Pong
23/-GS. Lé Quy Chi
24/-GS Vii Viét Huong :

111/-TAI CANADA:
25/-GS Nguyé&n Hai Binh
IV/- TAI VIETNAM
26/-Gs.NguyénManh Bach
27/- Gs. biang Thi Tam

28/- Gs. Phan Tan Chiic
29/-Gs.Nguyén Vin Ngon
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DANH SACH GIAO SULUAT KHOA

PA QUA POI
Toan thé Cuu sinh vién Dai Hoc Ludt Khoa Sdi Gon thanh
kinh tuéng niém Quy Gido su:

1/- Gs. Nguyén D¢ - Da qua doi tai Phdp Quéc

2.- Gs. H6 Thdi Sang - Da qua doi tai California,
Hoa Ky

3.- Gs. Trinh Xudn Ngan - Dad qua doi tai Phdp Quéc.

4.-Gs. Nguyén Huy Chiéu - Pa qua doi tai Canada

5.- Gs. Bui Tuong Chiéu - Dd qua déi tai Phdp Quéc

6.- Gs. Nguyén Tin Thanh - “

7.- Gs. Vii Van Mau - «

8.- Gs. Bui Tuong Hudn - “

9.- Gs. Trinh DinhKhdai - “

10.-Gs. Luu Vdn Binh - “

11.- Gs. Vi Quéc Thong - Dd qua doi tai Viét Nam

12.- Gs. Vi Tam Tu - Dd qua doi tai Viégt Nam

13.-GS Nguyén vin Bong - Qua doi tai Sdigon

14 . -Gs.Nguyén Vin Thinh - Qua doi tai Diic

15. Gs. Ton Thét Trung Nghia - Qua doi tai Hoa Ky
16.- Gs. Lé Dinh Chdn - Moi qua doi tai Canada (2006)
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PHAN I1I
Van Hoa — Xa héi — khoa hoc
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Dém sinh hogt van nghé tgi Giang Dwong,, méi xdy xong (thing 11, 1 974
Hang dau co GS Vii quoc Thong, Khoa Truéng, GS Nguyen vin
Canh, Phu td va dai di¢n sinh vién

H.7  Mattién Dgi Hoc Lugt Khoa, Sai gon, 17 Duy Tan, Saigon voi
biéu ngir vé Ngay Lé Phat Vin Bang, thang 12 nam 1974
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DO GIONG #OT KY CUA -

GIAO SU VU QUOC

THUC,
NGUYEN KHOA TRUONG DAI
HOC LUAT KHOA SAI GON

LTS. Gido su Vi Quéc Thiic, Thac st kinh t& Dai
Hoc Paris (1952), nguyén Khoa Trudng Pai Hoc
Ludt Khoa Sai Gon (1957 — 1963 ), hién huu
dudng tai Paris thii d6 Phdp Quéc.

Bai nay da dugc Gido su viét cho Ddc san
Ludt khoa 2006 dy dinh én hanh nhan cuéc Hoi Ngé Mua Xudn 2006 ciia
cuu sinh vién Ludt khoa Sai gon tai San Jose, mién Bdc California. Tuy
nhién cudc HOi Ngé da khong thanh va Pdc san Ludt khoa 2006 ciing
khong thuc hién dugc do nhiing khé khdn chii quan ciia Ban T6 Chitc. Vi
vdy, bai viét nay xin dugc ddng tdi trong Ddc san Ludt khoa 2007 dn hanh
nhén Hoi Ngé Mia Xudn 2007 ciia cuu sinh vién Ludt khoa t6 chifc tqi
Houston, Texas, Hoa Ky ngay 18-3-2007.
|

Nhan cudc Hoi ngd xuan Binh Tuit cua cc cuyu sinh vién va
gido chiic tnidng Luat Khoa Dai Hoc Saigon , t6i mudn thuat lai mot
s6 ky niém vé nhiing cé duyén da khién cho t6i " bong dung " trdé nén
gi4o su dai hoc va gdn bd 25 nam hoat dong nhat cua doi toi ( i
01.01.1951 dén 30.04.1075 ) véi tridng Luat Handi roi véi hau than
than cua n6 1a truong Luat Saigon .

Téi dau Ta Tai , ban Triét Hoc , khoa thang 6 nim 1939 . Trong
budi gap go chia tay dng Rossignol gido su Triét cua t6i 6 Trudng
Trung Hoc Albert Sarraut , Handi , hoi toi : " Anh dinh lam gi ? " .
Khi t6i tra 161 " C6 Ié téi hoc Ludt !" , dng ta ndi : " Nganh Ludt cé
thé diia Anh t6i moi dia vi va ciing c6 thé khéng dia Anh toi dau cal"
( Le Droit peut mener a tout et a rien !). Loi khuyén nay khién toi
hoang mang : t6i quyét dinh ghi danh vao ban Toan Ly Hoéa ( P.C.B.)
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v6i hy vong sau dé sé hoc Y Khoa , nhu vdy con c6 thé " lam chu "
tudng lai cua minh hon 1a v6i biang cu nhan Luat . Nhing s6 Troi da
dinh : hoc dudc hai tuan t6i chiu khong ndi ! Vao 16p hoc chi ngap dai
: 16i thiy giang ching khic chi nudc do dau vit , thé 13 t6i voi va bo
ban PCB va ghi danh hoc Luat vi chi con vai ngay 1a hét han . Vao
tridng nay t6i cam thiy thoai mai hon nhiéu , linh hdi dé dang , do dé
tot nghiép cu nhan luét ding ky han 3 nam ( 1939-1942).

Ciing nhu da sd ban dong hoc khéc , uu tu cua toi sau khi tot
nghiép 1a 1am sao kiém dudc k€ sinh nhai dé khoi nhé va gia dinh .
Trong hoan canh chinh tri ciia nidc ta vao théi diém &y ( Quan doi
Nhat chiém dong , Toan Quyén Decoux theo chinh phii Vichy nén
van tiép tuc cai tri , cac td chic 4i qudc cua ta thi chi c6 thé hoat
dong 6 Trung Hoa , trong nhiing viing do quan ddi Tudng Gidi Thach
kiém soat , hodc hoat dong bi mat trong miéc dé déi thoi) 16i thoat
dudng nhién cua céc tdn cu nhan luét 1a 1am cong chic hay day hoc
6 cic trudng trung hoc tu thuc . Lam luat su u ? Nghé ndy mic nhién
1a mot doc quyén cua nhiing tién si hay cu nhan luat c6 Phép tich , do
d6 t6i khong dam nghi téi ! Thay vi thi Tri Huyén dé r6i lam quan nhu
hau hét cac ban dong khoa , toi thi Bién Tap Vién hanh chanh la mot
ngach méi duge Chinh quyén Thudc dia Phap dat ra dé chudn bi cho
ngudi Viét thay thé dan dan cong chic Phap trong cic cong s6
tric thudc Phap . Téi thanh thuc thi nhan ring 1y do " tham kin " cua
t6i chi 1a d€ co6 thé kiém tién ma van 6 lai cac thanh phd I6n nhu
Handi , Hué hay Saigon . TAm trang cua toi dé hiéu : Téi hay con la
mot thanh nién ddc than nén tha thiét v6i nép song thanh thi , khong
mudn vui than 6 mot huyén ly ndi thon qué ...Day lai 1a mdt cé may
ntia cho t6i vi diing lac 4y Trudng Luat Hanoi dit thém hai bang Cao
Hoc : Cao hoc Tu Phap ( Droit Privé) va Cao Hoc Kinh T€& Chinh Tri
( Economie Politique ) . Vi hai bing Cao hoc ndy , sinh vién c6 thé
xuat trinh mot luan an dé 18y hoc vi Tién si Luat . Trudc d6 , sau khi
tot nghiép cu nhan , sinh vién nao muén hoc Tién si phai sang Phap .
Tai sao chi ¢6 2 chuyén khoa Tu Phép va Kinh T€ ? Ly do : Nha
triong chi c6 2 gido su thuc thu con hién dién 6 Hanodi : G.s.
Camerlynck ( Tu Phap) va G.s. Kherian ( Kinh T¢€) . Di nhién , t6i da
ghi danh theo hoc ban Tu Phap dé nam sau sé hoc Kinh T¢ . S6 sinh
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vién c6 thé dém trén dau ngén tay : ngoai tdi con cd ban than cua toi
l1a anh Nguyén Cao Héch .

Théang 5 nim 1944 , toi dau song 2 bing Cao hoc va bat dau
nghi téi viée soan thao luan 4n Tién si mac du chua biét bao gid mdi
c6 thé sang Phéap xuat trinh ! Chinh Iic ndy , quan doi Pong Minh do6
bd 6 Normandie va cong cudc giai phong luc dia Au Chau bat dau .

To6i dang tong su 6 Phu Toan Quyén Handi : néu Ché do Vichy
sup do tat nhién Toan Quyén Decoux sé mat chiic ! Toi dé dén du ky
thi Tri Huyén to chiic thang 9 nam 4y , khong phai vi tién doan sé& co
bién c6 chinh tri : sy thuc 1a t6i chang biét chi hét , chi nghi dén tinh
trang riéng tu ctia minh thoi ! Téi mudn vé mot ving qué dé thu thap
dii kién can thiét cho cudn luan an t6i dang soan : ¢ chtlic vu huyén
tridng t6i hy vong co6 thé thu thap dé dang nhiing di kién ay , c6 thé
thoi ! Nhin lai qua khu , t6i khong khoi nhan dinh 13 minh vé cung
kho khao ! Néu hoi do toi cd6 mot kién thiic sau sic hon vé chinh tri ,
c6 18 t6i da hanh dong khac han va cudc doi cing da khac han ! Au
ciing 1a Dinh Ménh va biét dau " thanh nhan " ching da " dai ké khu
kho " !

Thé roi cac bién cd da don dap x4y ra : cling nhu nhiéu dan Viét
khac , t6i bi 161 cudn theo c¢én 16¢ chinh tri . Sau khi dau thu khoa ky
thi Tri Huyén t6i duigc bo nhiém tip si 6 Phu Tong Doc Ha Dong -
nghia 1a ngay canh thanh phd Handi . Thang 5 nam 1945 , t6i dugc cu
lam Huyén Truéng 6 Ha Nam . N6i day , cudi thang 8 nam 1945 , t6i
da " han hoan " chuyen giao quyén hanh cho Uy Ban Cach Mang
Viét Minh dé tré vé Ha ndi lam Lut su tip su 6 Toa Thuong Tham .
Sau cudc dot bién quan si dém 19 thang 12 nim 1946 , t6i tan cu ra
Chién Khu 3 va t6i mua thu 1947 thi dudc ci lam Uy Vién Hanh
Chinh trong Uy Ban Khang Chién tinh Hung Yén . Chinh nho 6 chiic
vu ndy ma toi da biét 1o thuic chit cua Mit Tran Viét Minh : d6 chi 1a
mot binh phong dé Pang Cong San Pong Dudng thao ting cudc
khang chién chong Phap véi muc dich khong con che dau niia 1a thuc
hién cudc cach mang v6 san trén toan cdi Pong Dudng . Ciing nhé 6
chiic vu ndy ma t6i da c6 thé theo sat cac cudc van dong dé dua Cuiu
Hoang Bao Dai 1én ngdi vi Qudc Trudng cua mide Viét Nam tai thong
nhat . Mot khi biét rd tinh hinh 1a nhu vay , t6i ¢a khong ngan ngai tré
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vé Hanoi cuing toan thé gia dinh vao thang 7 nam 1948 . Pay qua thuc
1a mot hanh dong tdo bao , néu khong mudn néi 1a liéu linh . Nhung
lac do6 , 1ong t6i da quyét... Thang 8 nam 1948 , tdi giii mot 14 don 1én
Thu Tudng cua Chinh Phu Trung Uéng LAm Théi Viét Nam , mdi
thanh 1ap , dé xin c4p mot hoc bong sang Phap trinh luan 4n Tién si
Luat . Sau khi nhan dugc don , Thu Tudng Nguyén Van Xuin mdi toi
tdi , cho toi hay ring trong tinh trang cua tn chinh phu luc 4y , 6ng
chua thé cdp hoc bong nhung d& nghi toi lam viéc trong van phong
ong véi tu cach Cong Can Uy Vién va hiia ring sau 6 thang ong sé
phai toi sang Phap lam viéc : nhu vay t6i viia ¢ cach sinh sdng via
soan thao luan an Tién si . T6i da nhan 16i . C may nay déi véi toi
hoan toan bat ngd : phai chang 1a sd Troi ?

Thu Tudng Xuin da gill dang 16i hia : thang 4 nam 1949 t6i
dugc phép sang Phép cung vo bing dudng bé . Loi dung théi gian
hién dién 6 Paris , t6i soan thao mot luén an vé chu dé " Anh hudng
cua dinh ché lang xa trong su tién hoa ctia nén kinh t&€ va xa hoi Viét
Nam " ( Tua Phap ngli vdn tit 1a L'Economie communaliste du
Viétnam ) . Thang 5 nam 1950 , t6i dudc phép xuat trinh luan 4n va
dudc cap hoc vi Tién si Luat . Dong thdi t6i thi va dau bing Cao Hoc
méi thiét 1ap 6 Phap 1a Cao Hoc Kinh T€ Hoc ( Diplome d'études
supérieures de Science Economique ) : v6i bing Cao Hoc Kinh Té&
Chinh Tri t6i da c6 , toi dude phép doi hoc vi Tién si Luat thanh hoc
vi Tién si Kinh T€ vi luan 4n cta toi lién can dén kinh t&€ va chinh tri
nhiéu hon 1a véi Tu Phap . Ciing trong thdi gian nay , Chinh phu Viét
Nam cham diit cong tac cla t6i 6 Phap va cho phép toi hoi hudng
bing dudng bé ( nhu khi ra di ).

Trong khi ddi tau ( khdi hanh vao thang 12 nim 1950 ), ngdu nhién
t6i thdy mot ban thong cdo 6 tridng Luat Khoa Pai Hoc Paris loan
tin 1a vao trung tuan thang 9 nam 1950 s& c6 ky thi tuyén gido su thac
si kinh t& hoc chung cho cic tridng dai hoc trong Lién Hiép Phap .
Mudn dy thi , phai c6 hoc vi Tién si Kinh T& va 3 bang Cao Hoc (
Luat hay Kinh t&) va phai 1a cong dan Phap hay cong dan Lién Hiép
Phap . Nhan thay t6i hoi du diéu kién nén nay y kién : Tai sao minh
khong thii thoi cé ndp don dy thi ? Biét dau ... khong ngap dudc rudi
! Va chang , dang nao ciing phai 6 Phép cho tdi thang 12 : nhu vay cé
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mat gi dau ! Toi noi thul thoi ¢ vi viée du thi cua toi c6 thé coi la licu
linh , 10 phan chéc hong dén 9 . Theo thudng 1é , dé chuan bi ky thi
, cac ling vién phai thuc tap thuyét trinh va tranh luin ca nam dudi su
hudng dan cua nhiing gido su ldo thanh , phai c6 nhiing cong cudc
khao clu da dudc cong bd , va nhat 1a phai 1ap thanh nhiing nhém thi
sinh gom 3 ,4 .. ngudi dé gitp d6 nhau trong viéc tim kiém tai liéu .
Ky thi thac si m6 hang nim nhung chia ra bn chuyén nganh : Tu
Phap , Cong Phap , Phap Ché Su va Kinh T& Hoc . Hai nganh Tu
Phép va Phap Ché Su thi nhiing ndm 1é con hai nganh Cong Phép va
Kinh T& Hoc thi thi nhiing nAm chén : do d6 néu rét thi phai déi 2
nam méi c6 thé thi lai . Dinhién , téi da phai du thi " dén phuong doc
ma " vi méi ddu Tién Si dudc may thang nén khong thé gia nhap
nhiing nhom da c6 sin . Hanh dong liéu linh cua t6i khong ngé da la
mot cd may Vi trong s6 hén nam chyc thi sinh chi c6 modt minh t6i 1a
ngoai qudc , dudc phép du thi vdi tu cadch cong dan Lién Hiép Phap :
nho vy ma ai ndy déu hiéu ky xem " thing da vang miii tet " nay kha
nang ra sao ma dam dén thudng doc ma ung thi gido su giang day
Kinh t& hoc bang tiéng Phap . Khoa thi ndy chi c6 4 ngudi triing tuyén
, trong d6 c6 6ong Raymond Barre , dén nim 1976 dugc cti lam Thu
Tudng Phap.Di nhién , t6i da rét nhung duge vao téi ky thuyét trinh
chot ( admissible ) , nhu vAy ciing 1a mot thanh tich bat ngd d6i voi
mot ké viia dau tién si dugc may thang lai thi trong hoan canh ¢6 dén
khong ban bé nao giap dé . Chinh vi vy ma sau ky thi , Ban giam
khao muén gitp t6i , dé nghi cho tdi 6 lai Phap d€ lam viéc trong
Trung Tam Quéc Gia Khao Cuu Khoa Hoc ( C.N.R.S. ) véi tu cach
nghién cdu sinh . Nhung t6i tli chdi vi da quyét dinh tré vé nudc . Co
may cua toi 1a nhd vy ma 27 nam sau ky thi , dng Raymond Barre
con nhd tén toi can thiép véi Thu Tudng Pham Van Pong dé t6i dudc
di cu sang Phéap ... Au ciing 1a Dinh Ménh !

Chiéc tau chd toi hoi hudng lai ciing chinh 1a chiéc André
Lebon da chd toi sang Phap . Tau di thang téi Hai Phong nhing ghé
bén Saigon . Léi dung c6 hdi ndy toi téi tham dng Khérian , gido su
cil cuia t6i 6 Handi , luc d6 giti chic Khoa Trudng Luat Khoa Dai Hoc
. Nén biét ring sau cudc dao chinh Nhat ngdy 9 thang 3 nam 1945
Phan khoa Luat cua Vién Dai Hoc Handi ngung hoat dong , t6i dau
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nam 1947 mdi hoat dong trd lai . Phan khoa gom 2 trung tdm , trung
tam chinh 6 Saigon ndi ong Khérian , Khoa Trudng , cu ngu , trung
tdm thu hai 6 Handi giao cho mot nhom gido su dudc gui tii Phap
sang cong tac . Thoi gian cong tac gidi han trong mot nién hoc , tu
thang 11 nam trudc t6i thang 6 nam sau . Ly do : Handi bi coi 1a mot
nhiém sé 6 tién tuyén vi dang c6 chién tranh véi Viét Minh . Ong
Khérian gap t6i vui ming khon siét vi luc d6 trung tAm Hanoi khong
c6 ai phu trach 2 mon kinh t& toan nién ( 6 16p Cu nhan 1 va Cu nhan
2 ) : 6ng Khérian mdi t6i lam giang su ( chargé de cours ) dé phu
trach ca hai mon kinh t& 6 Handi . Nhu vay su hoi hudng cta toi that
dtng lic , chang khac chi c6 mét ban tay vé hinh ( main invisible )
sép dat tridc ! Riéng d6i voi t6i thi diing ciu tuc ngli " budn ngu gip
chi€u manh" : Vi téi ciing dang ban khoin chua biét sé kiém viéc gi
khi vé t6i Handi .

Toi khoi su day hoc tii trung tuan thang 01 nam 1951 , nghia la
chi muéi ngay sau khi vé Handi .D6i v6i mot ké " chan uidt chan réo "
vao nghé day dai hoc ma phai phy trach hai mén toan nién - mdi ngay
1 gid - qua that 1a vat va vi mudn giang 1 gid cAn soan bai ca mot
budi , ¢6 khi lau hén niia . T6i day hon 2 tuan thi nhan duge quyét
dinh cua 6ng Vién Truong Vién Dai Hoc bo nhiém toi 1am giang su
vOi 6 ludng thang 5.000$ IC ( dong bac Dong Dudng ) trong khi mot
dong su khac cua t6i 6 triong Luat Handi , ngudi Phap , c6 bing Tién
si Luat , dugc tra 17.000$ IC . Téi 1ap tuc t6i gap G.s. Heyraud ,
Giam Ddc Trung Tam Handi , cho 6ng ta biét rang t6i khong nhan
quyét dinh va ngling day hoc ké tli hom sau vi 1y do Vién Pai Hoc
Hanodi khong ton trong mdt nguyén tic ¢d ban cua nganh dai hoc 1a "
lam vi€c nhu nhau thi thu lao nhu nhau " ( A travail égal salaire égal )
. G.s. Heyraud hoang s¢ , yéu cau tdi hoan tii chiic d€ ong ta gip 6ng
Vién Truong da . Ong Vién Truong lic d6 méi hiéu 1a da bi van
phong cua ong " danh lac hudng " : Diéu khién van phong nay 1a mot
nhém cdng chiic ngudi Viét , 1am viéc 6 Nha Hoc Chinh Phap tii thdi
Toan Quyén Decoux , dau 6c con ning tinh than " dan thudc dia " :
ho tidng ring mot giang su Viét Nam thi phai thu lao giong nhu moi
cong chiic Viét Nam tong sy 6 cac cong so triide nam 1945 chi khong
thé tra hiong nhu nguci Phap . Phan ting manh mé cua toi bt budc



Ddc san Ludt khoa 2007

Vién DPai Hoc phai xét lai toan dién van dé thu lao . Rat cuc Vién dé
nghi tra cac giang su ngudi Viét 10.000$ , tic 10/17 so thu lao cua
giang su ngudi Phap vi sd sai biét 1a tién phu cap ly hudng (indemnité
d'expatriation ) tli 1au dudc an dinh 1a 7/10 lidng can ban . Téi chap
nhan dé nghi nay vi thdy hép 1y : toi 1a ngusi Viét 1am viée 6 midc
minh , dau ¢6 phai dan Phap ly hudng !

Cudi thang 5 nim 1951 , toan thé nhom gido su ngudi Phap 6
Tridng Luat Hanodi tré vé Phap vi hét han cong tac : toi dudc uy
quyén xu ly thidng vu . Tdi thang 9 nam d6 , khong thdy mot gido su
nao dudc Paris gui sang trong khi gido su Khoa Truéng Khérian ban
viéc 6 Saigon , toi danh phai ty minh t6 chiic khéa thi mua thu : Léi
dung c6 hoi nay t6i dd moi mot sé nhan vat Viét Nam c¢6 bing Tién si
Luat tham gia ban giam khao nhu quy vi Lut su Vii Van Hién , Luat
su Bui Tudng Chiéu , Luat su Nguyén Huy Chiéu , ciing mot s tham
phan cao cip Phap thudc tod Thugng Tham Hanodi . Cac vi nay déu
vui vé hudng ting 16i mdi cua t6i : Ong Khérian chi can ra Handi mot
tuan 1& dé chu toa . Khoa thi dién tién rat dep dé . Sau d6 t6i da ngo y
moi cac nhan vat trén ti€p tuc cong tac véi triong Luat Handi , dé day
mot s6 mon luat . Ai ndy déu nhéan 16i , coi d6 1a mot cong tac thich
tht mac du thu lao chang dude bao nhiéu . Nho vay Nién khoa 1951-
1952 ¢6 thé khéi si mac du nhém gido su cta Paris van chua sang
nhu da hiia ! Mai t6i thang 12 , mt gido su thic thu c6 nhiéu kinh
nghiém vé Péng Dudng 13 Le Breton ,mdi dudc cti t6i Hanoi dé phu
trach viéc giang huin : 6ng nay tudng ring véi ngach trat kha cao cua
minh , thi dudng nhién cé quyén diéu khién Trung Tam va toi phai "
khim ntim " lanh chi thi ciia 6ng . Ong ta noi thang véi toi :" Trong
Pai hoc , mot vi gido su thuc thy c6 thé coi nhu mot tiéng lanh con
mot ké dang thi thac sithi ngang véi mot chuan Gy . Nhu vay Anh
thiia biét bon phan ctia Anh ra sao roi " . Téi tra 16i ngay : "T6i hién
dién trong triong nay la dé thuc thi Thoa Udc vé Van Héa Gido Duc
ky két gitia nuéc Phap va Qudc giaViét Nam nam 1950 theo d6 néu
Khoa Tridng 12 mdt ngudi Phap thi phai c6 mdt Phé Khoa Triong
ngudi Viét . Khoa Tridng ctia Phan Khoa Luat Hoc 1a 6ng Khérian ,
ngudi Phap , hién diéu khién Trung Tam Saigon : nhu vay t6i c6 trach
nhiém diéu khién trung tdm Handi véi tu cach Pho Khoa Truéng mac
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du t6i chi mdi dy tuyén Thac si " . Ong ta doa toi : " Anh con du dinh
thi thac si ntia khong ? " Téi noi sung tra 16i : " Je me fous pas mal de
votre agrégation !" ( T6i bat can hoc vi thac si cua cac ong !) . Trude
thai do cting coi cua toi , Ong ta danh nhudng bo nhung t6i ciing dé
nghi 12 6ng ta dung chung vdi to6i vin phong gidm ddc cling nhu
chiéc cong xa : t6i dung budi sang , dng ta budi chiéu . Cach xu su
cua t6i dudc ban lanh dao Vién Pai Hoc Handi ( trong d6 cod G.s.
Huard , Khoa Truong Y Khoa ) rat tan thuong : tuy nhién to6i khong
khoi e ngai la Le Breton sé thuat lai vu nay cho Bo Giao Duc Phap va
t6i s& khong con hy vong gi tring tuyén Thac si néu sang Phép thi [an
thd 2 vao nam 1952 .

Mic du vy , thang 6 nam 1952 , tdi van xin tli chic giam déc
Trung tam Luat Khoa Hanoi dé sang Paris du ky thi Thac si Kinh Té
Hoc : t6i mudn ching to rang t6i mudn vao nganh gido chic dai hoc "
bang cua chinh ", khong phai " bing cua ngach " ! Ra di mot minh toi
da dinh tdm néu thi rét , toi s&¢ bo nghé day hoc dé ghi danh lam luat
su !

Dén day t6i phai thang than cong nhan rang Ban Gidm Khao ky
thi Thac si ndm 1952 da c6 thai d rat " quan ti " : trong s§ 7 ngudi
dude tuyén toi dudc xép thi 6 nghia 13 c6 quyén lam viéc 6 trudng
Dai Hoc Bordeaux trén dit Phip chii khong bat budc phai di Hanoi Di
nhién , khong chuat do dy , toi tinh nguyén di Handi . Trudc khi hoi
hudng , t6i dich than t6i chao vi Cao Uy clia Qudc Gia Viét Nam
dudng nhiém 6 Phap 1a Hoang Than Buu Loc . Ong nay cung 1a Tién
si Luat . Khoi néi 1a 6ng ta rit miing thay tdi vé nudc phuc vu .

Cac ban dong su cua t6i dong thanh bau téi chinh thiic lam Pho
Khoa Trudéng Phan Khoa Luat Hoc , phu trach diéu khién Trung tAm
Hanoi . Pau nam 1954 , Hoang Than Biiu Loc dudc cu lam Tha
Tudng : 6ng da moi tdi tham gia Noi cac véi chic vu Bo Truong
Qudc Gia Gido Duc va Thanh Nién . Ngoai toi con mdt s6 nhan vat tu
tridc van 6 Phap nhu Gi4o sui Nguyén Qudc Dinh , Luat si Nguyén
Dic Khé ... Tu 1/1/1954 tdi cudi thang 6 /1954 , toi nghi day hoc ,
nhung lai hoi ngach , ngay sau khi Noi Cac Buiu Loc tui chiic .

Sau khi Hiép dinh Genéve ngay 20.07.1954 dudc ky két , toan
thé Vién Pai Hoc Hanoi , dudi su diéu khién cua Gido si Y Khoa
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Tran Quang Dé , di chuyén vao Saigon va tra lai chinh quyén Qudc
Gia : Phan Khoa Luat Hoc dudc Viét hoa , didu ndy c6 nghia la
chuyén ngii chinh thic 1a tiéng Viét va chuong trinh giang huan phai
thay doi cho phu hop véi cadc muc tidu cua quéc gia Viét Nam . Cac
mon kinh t& tai chinh vi c6 tinh cach qudc t&€ nén khong phai doi
nhiéu : nhu vay tinh than cling nhu ndi dung cé thé duy tri nguyén ven

Tbi chua kip day hoc tré lai thi duidc Tan Thu Tudng Ngd Pinh
Diém cu tham gia phai doan Viét Nam sang Paris hop Hoi Nghi Tu
Phudng ( Phap , Viét , Mién , Lao ) nhim thanh toan cic dinh ché
chung cua Lién Hiép Dong Dudng cii nhu ; Vién Phat hanh ( dong
bac B.D ), Vién Hai Doai , Tong Nha Ngan Khé , Tong Nha Quan
Thué , Cé Quan Quan Ly Thuidéng Cang Saigon ...) .Hoi nghi kéo dai
tu thang 8 t6i ngdy 29 thang 12/1954 méi két thiic Chinh Phi Qudc
Gia Viét Nam 14y lai chi quyén tién t& va tai chanh . V& téi Saigon
ngay 31 thang 12 , t6i dudc bd nhiém Phé Thong Pdc Ngian Hang
Qudc Gia dé cung 6ng Thong Pdc Duong Tan Tai , ngay ngay hom
sau 1/1/1955 , 1anh nhin Vién Phat Hanh va Vién H6i Doai do Phap
chuyén giao . Thang 7 /1955 , t6i dudc cu lam Thong Pdc thay ong
Dudng Tan Tai dé thic hién cong tac doi toan thé gidy bac D.D dang
luu hanh bing gidy bac ciia Ngan Hang Quoc Gia Viét Nam . Pong thai
t6i da cing mot s6 chuyén gia kinh t&€ du hoc 6 Phap va 6 My vé thiét 1ap
Ngan Hang Viét Nam Thuéng Tin ngd hau yém tré gidéi doanh nghiép
Viét Nam .

Mot lan niia toi lai phai xin nghi gia han 6 Vién Dai Hoc dé
dam nhiém céc chtic vu méi . Rat may la ban dong su cua toi , gido su
Vi1 Van Mau , sau khi trang tuyén Thac si nganh Tu Phép , cudi thang
12/1953 , da hoi huidng dam nhiém chic vu Khoa Trudéng Trudng
Luat . Dudi su diéu khién khéo 1éo cia G.s. Mau , cong viéc Viét hoa
tridng Luat Saigon da hoan thanh my man .

Thang 9 ndm 1956 , t6i thoi lam Thong Poc Ngan Hang Qudc
Gia va dugc bd nhiém lam CS Van canh Tong Thong Ngo Dinh Diém
: toi thinh cAu ong Diém coi d6 chi 1a mot danh hiéu dé toi c6 thé
danh toan thdi gian vao cong cudc day hoc . Sau khi G.s. Vii Van
Mau dude bo nhiém Bo Tridng Ngoai Giao ( 1957 ) t6i dudc anh em
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dong su bau lam Khoa Trudng trudng Luat Saigon va gili chiic vu nay
t6i ngay 1/11/1963 . Sau ngay nay téi ti€p tuc day hoc 6 Trudng Luat
va con nhan 1am giang vién 6 Hoc Vién Qudc Gia Hanh Chanh ciing
nhu 6 Trudng Chinh Tri Kinh Doanh Da Lat . Ngay sau khi dugc bo
nhiém lam Tridng Nhém Nghién Cuiu k& Hoach Hau Chién (1967 )
r6i lam Quéc Vu Khanh ( 1968 - 1971) t6i van khong ngling giang
day vi t6i ludn ludn coi d6 chi 1a nhiing cong tac nhat thoi .

Duyén ng cua toi v6i trudng Luat Saigdn chi thuc sy chdm dut
vao thang 5 nam 1975 . T6i con nhé maii cai ngay " tréi dep lén cao
"* 4y ! Saigon moi that thu :ch€ do Viét Nam Cong Hoa khong con
niia . Triong Luat Saigon sta soan doi thanh Truéng Kinh Té cho
phu hgp véi ché do méi . Thu Tridng nha tridng 1a mot ngudi mién
Bac hinh nhu da tling du hoc 6 Phap . Anh ta mdi t6i t6i van phong ,
bao cho toi biét ring t6i khong con lam viéc ntia va dua cho t6i mot
bao thu , néi Ia tién boi thudng . Trong bao thu ¢c6 mdt sd tién tuong
duong véi 2 thang ludng cta téi . Toi chot nhé lai cau thd ciia Thé Li
cam dé tiéu thuyét Doan tuyét :

" Anh di duong anh , t6i duong toi :
Tinh nghia déi ta c6 thé théi | "
e trich 6 cAu thd :
" Hom nay troi dep Ién cao :
" T6i budn khong hicu vi sao t6i budn !
Ba Lé, mot ngay quy déng ndm At Dau 2006
Vu Qué'c Thuc
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TU TRUYEN:
NIEM TIN

Tign si LE DINH CHI
Nqguyén Gido su LuAt khoa SAi Gon

An com t3i xong c4 hai vg chdng cling budc vao phong khach.
DPiém vira ngdi xudng gh& Quyén néi ti€p:

“- Em ddng y vé6i anh, hoc tai thi phan. Hdi thi Td Tai em bj
hdng van ddp vo cling oan udng. Hoc sinh ban Téan em rit sg mon
tri€t. Vi vat tAt cd cudn luan 1y hoc em déu lam dan bai tirng dé tai
mdt va hoc thudc 1ong can than. Sauk hi vdo vin ddp thanh cong
hiu hét cdc mdn, em rat ty tin budc vio phong thi mon cudi cling.
Boc thim dé xong, trude vi gidm khdo 16n tudi ndi ti€ng kho, em
téat md hoi vi dé tai “Oc khoa hoc, di dugc gido sw C.V.L, vi linh
muc diy tri€t lic d6 gidng ludt qua nhung khong hi€u sao ching
thdy trong sich gido khoa. Gidm kh3o thdy em ngdi im ling, lién
trao thé hoc sinh va lanh ling néi: “ky sau co thi lai”.

Em chéang vang vi tir hdi cip sdch d&n trudng, em vin ndi ti€ng
12 hoc sinh uu td, thi 1an nao dd 14n d6. Trd vé nha 4m tc, tim lai
cudn luan 1y hoc clia ngudi ban hio tdm da 1én dai hoc cho mugn,
méi hay bi mat may trang cudi cling ctia bai “éc khoa hoc”. Nudc dd
roi 1am sao mic lai dugc. Em phai trd mot gid rat dit cho su vo y
ctia minh vi dd quén khong ki€m séat lai cudn sich cii ngudi ban
cho mugn. Anh thdy c6 diing 12 hoc tai thi phin khong? P& thi van
ddp dinh ménh trén lam em phdi cAm cung ca ba thdng he, 16 d&
khong bi€t bao nhiéu dy tinh hoc hanh lic d6.Bay gid c¢6 chdu noi,
ngoai, em vin con thay tic tudi mdi khi nhé lai 1anthi hdng diu tién
va duy nhit trong ddi. Nhung diu sao bay gid van chi 1a mot ky
niém vui 1am em khong bao gid quén dé tai “6c khoa hoc”: “hoai
nghi theo tf nguyén Hy Lap c6 nghia 1a xem xét can than, can nhic,
no6i 1&n thdi d6 khoa hoc bac bé moi xdc quyét mdy méc, gido diéu.
Nha khoa hoc bao gi¢ ciing dit thanh nghi van trudc moihién tugng
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tf minh dit ra nhitng gid thuyé&t d€ tim ra sy that hay quy luit cla
ching. . . “
Piém dit tay 1én vai vg cudi:

- Pi hon 40 nim , em vAn con nhé dai, ding 1a don dau nhg doi.
Anh ciing thi héng mot 1n & Pai hoc, nhung anh hoi khdc em. Em
chi v6 tinh bd di mot bai da mat, con anh, trong bay mon thi chi hoc
sdu, con mot mdn tam gdc lai vi tin ring th& ndo hai dé tai ciing
phdi tring vao sdu mon “td”. Nao ai hoc dudc chit ngd! Lin d6 gip
sao qua ta, boc thim nhim vao modén anh khong hoc. Chi ¢é hai
ngay, khdng tai nao hoc cho lip mon luit hanh chdnh dai mdy trdim
trang. Anh con nhé dé thi viét hom dé: “Su khac biét gifta mon phdi
thuc chit va hinh thic trong luat hanh chdnh”. K&t qud, anh ciing
ném mui thi héng diu tién trong doi!

Bay gid ngdi nhd lai nhitng ky niém cda tudi hoc trd qui da
dem lai cho ching minh nhitng bai hoc. Di nhién, thit bai 12 me
thanh cong. Em ding 1a hoc tai thi phan, con anh, cdi s6 phan hdng
thi do anh tao nén. Hiu qué cua viéc “hoc ti” da dem lai tai hoa
dau tién,

Tuy nhién c6 mot dicu ly thi 13 c3 hai dé tai “6c khoa hoc” va
“Sy khac biét gifta mon phai thuc chat va hinh thic” déu dinh dap
vao cdi minh goi 12 “Niém tin”. Nghe ma tin 12 mot sai 1Am ding
nhu tv tudng Pong Phuong va Tay Phuong: “Trim nghe khdngbing
mdt thdy — word is wind, but seeing is believing”. Nhung thdy ma
tin ciing van tai hai.”khong nén xem mit ma bdt hinh dong — you
can not know wine by the barrel”. Mudn biét chic chin d6 1a sy that
dé dit tron “niém tin” thi phai c6 thdi gian thi thach, kiém ching.
Nhitng hién triét khi dé cip dé&n tinh ddi, d€n mdi quan hé gitta
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ngudi véi ngudi thudng néi: “Gidu sang két ban, hoan nan thit thach
— prosperity makes friends and adversity tries them”.

- Em ddng y v6i anh: Sau bao nhiéu thing trim clia cudc dvi,
bay gi®, em thdy thAm thia nhitng bai hoc ngay nao trén gh€& nha
truong. Qua that trudng ddi 1a phong ti nghi€ém 16n cda trudng hoc..
Nhung cho d&€n nay em ciing khong hiéu dit khéat dng nao ding
trong hai trudng ph4i hinh thitc cia De Laubadere va thuc chat clia
Waline?

DPiém ding diy vidn nhd Am thanh chi€c mdy truyén hinh
trong phong khéch rdi nhé nhe tré 15i:

- Oi, em di sdu vao hai 6ng thiy ctia Luat hanh chdnh Iam gi cho
nhifc dau. C4 hai déu c6 1y cla minh. Tuy nhién, tir khi vao doi,
mon phdi thuc chit hap din anh nhiéu hon. That vay, gid tri cla
cudc sdng thudng § trong thuc chat va ndi dung ctia né., Anh nhd,
nim 1963, trudc khi ché @6 Pé Nhat Cong Hoa bi 1at 6, mot phdi
doan clia Lién Hép Qudc da dén Viét Nam diéu tra v€ nhan quyén
nhan vu Phit Gido ddu tranh tai thanh phd Hué&. Rdi trong nhitng
nim gan day, nhi¢u phdi ddan qudc t& va Lién Hiép Qudc ciing yéu
cau chinh quyén cong sin Viét Nam cho ho d&n diéu travé tinh
trang nhan quyén tai diy. N&u chi tin tudng vao hinh thifc cdc co
cAu clia chinh quyén trén qua qua nhitng ban vin luat phdp va hié€n
phdp day tinh nhin dao, quy dinh dd cdc quyén ty do thiéng liéng
clia ngudi dan thi ha tit cdc phdi doan qudc t&€ cin gi phdi mat cong
dén d6. Pau khd di lam ngudi ta khon hon va khong con may tin
tudng vao 13i néi clia cdc vi lanh tu chinh tri, vao hinh thdc cdc vin
ban 1ap phdp k€ c4 hi€n phap, vi ¢4 nhiéu 1in ching chi 1a nhitng
banh v€ hay néi vi von: “Ching chi 12 nhitng nghia trang, ndi diy
céc quyén tu do thiéng liéng, bt khd xAm pham clia ngudi din dang
dudgc ngd yén trong 10ng huyét”.

Quyén ti€p 15i chdng:

- Anh lam em nhd lai, sau khi Hiép Udc 1ap lai hoa binh tai
Viét Nam dugc ky két ngay 27-1-1973 tai Paris, cong sdn Bic Viét
ti€n chi€ém Mién Nam Viét Nam. GAn mot triéu quin nhan, vién
chitc ch&€ d6 cii Viét Nam CongHoa bdng chdc bi roi vao ban tay
cong san. Chinh quyén cong san liic bay gid ra thong cdo tit cd vién
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chitc ch& @ cii chuidn bi di “hoc tdp cdi tao” mot thdng, Ho con
thong bdo cho quanching trén dai truyén hinh, phdt thanh, bdo chi,
mdi ngudi di hoc tap cdi tao chi mang theo d6 diing c4 nhin va thuc
phdm du dung trong 30 ngay. Cudi ciing, moi ngudi di bi lira!
Thong cdo néi viy ma khong phai vay! Rdi dén thong cdo kéu goi
nhin dan thanh thi di ving kinh t€ mdi 1ap nghiép. Lic bay gid,
phudng khoum mo ta day d8u cudc song noi viing kinh t€ méi, nha
nudc gitp dung nha ctta, trudng hoc, tram y t&,uu tién ti€p t€ thuc
phim va thuSc men cho nhitng gia dinh & ving kinh t& mdi, R6t
cudc,vi tin vao nhitng hita hen cia nha cAm quyén, tin vao nhitng
thong bdo, nhitng qui dinh chinh thic cia nha nudc, bi€t bao gia
dinh xung phong di kinh t&€ mdi da phdi tan cita nit nha. Viung kinh
mdi chi 1a bai tha ma ctia nhitng ngudi con da boc xuong, khong nha
ctra, khong nuSc udng, khdng thude thang khi dau 6m, khong tim
dau ra thuc phadm hang ngay. Hét sg hiis, bdo an nghiép da tiéu tan,
ba't chap, ho tran vé thanh phd song 14y 14t trén khip cdc via he va
duong phd Saigon. Bdy gid em hoan tdan dong y vé6i anh, quan
di€m thuc chat, khoa hoc va thuc t& nhiéu hon. . .
DPiém gat dau nhin vg:

- Trong thdi ky chii nghia Mac-xit ra ddi vao cudi th€ 19 va
nhitng ngudi Mac-xit chua chi€ém dugc chinh quyén, nhd congtic
tuyén truyén, biét bao tri thifc, ding vién di c6 mot niém tin vao
chi nghia cong sdn dé€n do dam hy sinh cd mang s6ng ctia minh.
Nhung gid ddy thi n6 dang chét vi “niém tin” da mat, vi “thyc tai”
khong phéi 1a thién dudng xa hodi nhu ho da hita hen, vi chl nghia
Mic da va dang lam phd sin thay vi bdi dip nén vin héa truyén
thong clia cdc dan toc. Truyén thong din toc phai dudc hiéu & tinh
ning dong va bi€n chuyén theo thdigian: Bi€n chuyén nhung vin
truong tdn. N6i nhu tri€t gia Aristote, chi c6 cdi gi trudng tdn mdi
chip nhin bi€n chuyén. That viy Viét Nam ngay hom nay khic vdi
Viét Nam ngay hom qua va s€ khiac xa ngudi Viét Nam ngay mai,
nhung ngudi Viét vin 12 ngudi Viét.. Chdi bd tiénbd truyén thdng sé
kho ciin va gidy chét, nhungchdi bd truyén thdng ti€n bod sé& rdi khoi
dan toc. . .
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- B6i v6i moi tuong quan gilta ngudi va ngudi — khdc véi sy vat
—niém tin 12 c¢d s& cla cdc mSi quan hé. Nhitng nha kinh doanh du
trim khon ngan khéo, di nhiéu lic duge bdo ddm an toan luat phap
gan nhu 100%, nhung rii ro van c6 thé x4y ra. B&i 1& “kha ning” va
“nhugc di€m” con c6 thé bi€t dudc, song khé do ludng duge “y dd”
clia nhau.. Ho thudng két luan “khong vao hang hiim sao bit dudc
cop”; 10i ty an Gi “di mot ngdy dang, hoc mot sang khon”.

_ I Tuy nhién, cin bdn cla
“niém tin” thudng 12 mot miu
s6 chung nhit dinh: Vg chdng
12 tinh yéu, niém ton kinh va
nghia vu ( nghia vu thiy
chung, nghia vu tuong trg, va
déng cu); cha me, con cdi, an
hem 13 tinh mdu md va bdn
phin; ban be la nhitng tinh
cdo vo vi Idi, va ky niém gin b6 vdi nhau.; chinh quyén va quin
chiing 12 nhitng truyén thdng vin héa, nhitng gid tri nguyén vong
chung tao én sy thong Iuu ty nhién giita neap nghi va neap sdng cia
“Mit tang linh dao” va “Pdy tang nhin din”.. Nhitng miu s6 chung
trén khong phai chi 12 nhitng cum tit triu tugng. Chét, ma chiing
dugc cu thé héa va quing dién trong ddi sdng nhat 1a trong nhitng
con thing trim, khiing hdang clia cudc ddi. Nhitng bi€n cd gin day
clia nhitng ndm 1945, 1954, 1963, 1975 phai ching 1a nhitng mdc
thdi gian ma “niém tin” trong cdc quan hé xd hdi va gia dinh da
dugc thit thach. Pic biét 1a bi€n c¢§ 1975 da gdy ra bi€t bao thim
cénh khé quén trong ky ¢ clia mdi mot ngudi Viét Nam, dén ndi
ngudi noon con goi 12 thdi ky mat phap, vo dao, con ngudi da mat
hét “nhan tinh” trong m&i quan hé cha con,, an hem, v¢ chong, thay
trd, ban beé, chinh quyén va quan ching. Diing la:

-
Aram hus Sae

“rdi qua mot tran bé ddu
Nhiitng diéu trong thdy ma dau dén long”
(Kiéu — Nguyé&n Du)
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- Anh né6i chuyén that hip din. Trudc diy khi con di hoc, em
thich doc cdc sidch hoc lam ngudi dé viét cdc bai nghi ludn luan 1y
va vdn chuong.. Em con nhé mot hoc gia Phdp, Ong Rochefoucault
ciing da dit tAm quan trong vao “Niém tin” trong cudc sinh ton khi
ong noéi: “Nghi ngd ai 1a xui ho phdn minh”. C6 nghia 1a ching ta
phdi c6 niém tin vio ban tinh thién clia con ngudi trong cic mdi
quan hé xi hoi cho d&n khi nao c6 nhitng sy kién xdy ra lam cho
ching ta dit lai sy tin twdng khi trdi qua nhitng thit thdch hay xuit
hién nhiéu hau qud khong tét. . .,. BSi 1&, n€u quan niém mot cich
cuc doan, dédnh gia thdp “tin” trong quan hé gia dinh va xa hoi, thi
st sinh ton ludn bi de doa trong su ngd vuc va nghi ky 13n nhau.

Ngap ngitng mot 14t Quyén tiép tuc:

- N6i cho cling “niém tin” phai xudt phat tir mot nén gido duc
nhan ban. N6 lién quan dén diéu ma anh thudng ndi, d6 la “nhan
tinh”. Niém tin v nhan tinh hinh nhu lién quan mat thi€t véi nhau.
N6 12 hai mit thi€t y&u clia van dé trat ty va hanh phic trongcudc
sinh ton. Anh c6 thé néi ré cho em nge thé nao 1a “nhin tinh™?

DPiém ngbi lai gin vg :

- Nhian tinh n6i nd6m na 1a tinh ngudi, khac biét vdi tinh vat. Du
duy tdm hay duy vit, con ngudihoan toan khdc biét véi loai vat &
tinh ngudi clia minh. Trude hét 1a tinh thdy chung, truée sau nhu mot
trong cdc quan hé vg chdng, an hem, ban bé. . .niém tin s& mat khi
thiy chung khong con. K& dén 1a nhu ciu vt chat d€ sdng con phai
thyc hién tir trong to twdng mdi ngudi, sy binh ding véi phuong
cham, moi ngudi déu duge quyén hudng thuu vt chat dé sinh tdn.
Sau hét trong cudc ddu tranh dé sinh tdn va d€ dua xa hoi di lén,
mdi ngdy mdi d6i mdi, con ngudi phdi diu tranh trong quan niém
hoa hdan, hd trg va b tic cho nhau chit khdng phdi hiiy diétm boi
nho, téa ma nhau d€ gy nén bau khong khi nghi ky va han thu!
Ong La Rochefoucault da néi ding, nhung chi ding trong mot xa
hoi nhan ban va trong mot x4 hdi con duy tri duge nhitng diéu ma
ching ta vira mé td vé HAN TINH!

Ngay nay sau bao thing trim, khing hdang va chié€n tranh,
nhan loai dang di vao mot th€ giéi mdi, mot th€ gidi tin cay lan
nhau,rit ngin sy cdch biét giita gidu va nghéo va gidi quyé&t moi
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tranh chap bing thdi do 6n hdoa va hoa hdan. Pay phai ching 12 mot
x4 hoi nhin ban dang tir tir xuat hién? That ra, tif xa xua,, trong moi
quan hé giita cic cong ddng, ngudita di thdy cAn phdi c6 nhitng
nguyén tic, nhitng quy luat giao dich ma mdi cong déng phai cam
két ton trong va thuc hién dé sdng chung hoa binh vdi nhau, khdng
ai hi€p dap ai.

Vao khdang 3500 nim trudc
Thién Chda Gidng Sinh, thda hiép
xuwa nhat dugc ghi lai trong mot tAm
bia d4 & ving Somer Mién Nam
Mesopotame, 12 cam k&t song chung
hda binh giita hai quoc gia do thi —
City State - Y niém so khdi va cin
ban ctia niém tin giita hai quc gia
khong phan biét 16n nhd, gidu nghéo.. Ngay nay, hdu hét cdc luat
gia déu dong ¥ , luat qudc t& 1 luat tu nhién dua trén 1& cong bing,
rang budc cdc qudc gia ky két theo luong tri. P& song chung hoa
binh v§i nhau

Quyén ngit 15i chdng:

- Trdi, anh néi chuyén nhu mdt chinh tri gia chuyén nghiép. Thi
that v6i anh, em dé tin 1dm. Vi vy ma tir hdi di hoc d&€n gis em
lu6n ludn 12 nan nhin cda su nhe da, c3 ti. HE mdi 1an nhu vay, em
lai ha quyét tAm bdt ddu cdnh gidc. Nhung rdi ching nao tat Ay,
cudn s6 doan trudng van ti€p tuc dudc ghi nhitng thanh qui mdi cla
st nhe da. Cu6i cling minh tu an 4i, ngudi dé tin 12 ngudi that tha,
dao dtc. Thoi tyhi dé dc lai cho con céi.

Piém mim cudi:

- Piing 12 mot ciu két luan d€ ty an Gi minh. Trén phuong dién
dao diic d6 1a diéu ddng khen. Nhung chinh KInh Thdnh Thién
Chiia Gido ciing d4 néi: “Hay hién lanh nhu chim bd ciu va khon
ngoannhu con rin”. Nghia 1 ta ciling phaithan trong, sing sudt dé
ngin ngira nhitng ké 4c tAm 1di dung va khai thdc su dé tin va long
nhéan 4i cia minh. S§ doan trudng cda sy nhe da, ci tin c¢6 lic chi
con ghi 1dn cudi ciing ma thoi, chit dirng néi ti€p tuc 1an sau!

ExCi

Quyén niing niu:
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- Anh n6i mia mai em phai khong? Tai vi cdi “6c khoa hoc” va
c4 quan niém”hinh thifc va thuc chat” ctia mon lut hanh chinh ma
ddi khi em khong thé nhim mit lam ngd trudc nhitng sy viéc dén
v6i minh. N&u khong c6 thdi gian thit thach thi bing cdch ndo tim ra
duoc su that. Chi khi ndo tim ra dugc su that thi m&i bi€t minh bi
lra! Em néi nhe da c¢6 nghia 1a bdn tin, ban nghi, nhung d6 phai
ching ciing 1a mot thdi dd khoa hoc?

- Thoi. Anh va em tam gic 1y ludn lai mot bén. Bay gid khuya
roi, anh mudn nhin manh v6i Quyén vé nhitng méi quan hé dudc
xdy dung trén niém tin gdn nhu hoan tdan, ching han nhu cha con,
vg chdng, thdy trd. . . Vi néu nhu mat niém tin hay niém tin bi liing
doan thi that la tai hoa.

Quyén ngit 15i chong;

- Em thiy nhitng tiéu chuin cho cdi goi 12 niém tin trong mdi
quan hé gifta ngudi va 2ngudi déu c6 gid tri twong ddi. Pudng dvi,
qud 12 mot hanh trinh diy phiéu luu va cam bay khé ai ludng dudgc..
No6i theo nhitng ngudi ¢6 tin ngudng “NHS On Trén che chd may ra
chiing ta méi dugc an tdoan”. C&¢ dem 1y ludn hoc va cd mén hanh
chdnh hoc ma 4p dung, c6 1& cdi ban phong thin clia em con dudc
liét ké dai dai thém nhitng ngu dai clia minh, khdng nhitng con két
thic bi thim nita 1a khac. Nhug em vin ddng y v6i anh, niém tin 12
cd s clia moi quan hé, nhit 1a trong quan hé vg chdng, cha me con
céi, anh chi em, ban be. . . Khi niém tin di mat, quan hé d6 c6 ciing
nhu khdng, né chi 1a cdi v, mot 16p bé ngoai, going gao, gia tao.

DP6i véi nhitng quan hé rong 16n giita ngudi véi ngudi, khi
niém tin da bi khing hdang thi cdi cong dong d6 khdng sém thi
mudn cling s& tan rd va kho 1ong két hop lai dugc.

Piém nhin vo git diu:

- Em néi diing. P&i v6i mot cong ddng , khi mit ting khdng con
dai bi€u nhitng quyén 1gi va nguyén vong chinh ddng cla ddy tan,
thi n6 chi con 12 thit quyén luc 4p dit 1én stic séng clia cong ddng.
Khong con sy thong Ivu, lic d6, su sdng con clia chng ddng s6m
mudn ciing s& thanh téan va 1am sup d8 quyén luc bat chdnh clia
n6.. “Luu thong giita mit ting va ddy tdng nhit dinh phdi dugc tdi
1ap, cich mang nhat dinh phai x4y ra khi “niém tin” da mat!
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Anh con nhé nhitng bai néi chuyén ndi ti€ng clia gido su
Fichte, nhitng nim dau tién Th& Ky 19 véi din toc Pic: “Mia mang
dugc hay mat, thdi tiét thay d6i bat ngd cé thé bit ngudn tir mot
quyén Iyc ma con ngudi lim lic khdng 4nh hudng duge. Song le, cdi
s6 phan ma con ngudi thudng than van d6, chinh con ngudi tao nén.
Chiing ta chi 1a nhitng d6 choi cda cdi quyén luc trén khi chiing ta
dui mb va dot ndt, Nhung théat khdi tinh trang dui md va dot ndt 1a
tuy thuéc & chinh chiing ta” (discourse a la nation Allemande. J.
Molitor!.

Dit mudn hay khong “Niém tin” 1a chit men, 12 mudi dé€ duy
tri stic son cia mot cong ddong. Pau dén thay, néu men khong con
tdc dung va mudi da lat di./.

Tien si Le Dink Chi
Nguyén Gido su Dai Hoc Ludt khoa Saigon

* Ti trdi sang phdi: Gs. Ta V. Tai, Gs. Mai Vin Lé, Gs. Lé Dinh. Chi
vd Phu nhén va Ong Lé Vin tham du chuong trinh sinh hoat chii dé “Vigt
Nam Con Puong Chiing Ta Di” do bdo Ludt phdp & Doi séng to chiic
thdng 11 nam 2006 tai Houston, TX, Hoa Ky.
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7#0

Mdc Khach
(CSVLKSG)

KHAI BUT

Khai bit ddu Xudn biit héa Rong
Xut nguoi vinh du giong Lac Long
Bao ndm phdn ddu _ Nguoi Ty nan
Luw lai danh thom _ giong Lac Hong

SAU XA X

Qué nguoi da diét ndi sdu
Xudn vé canh ciing nhuém mau nhé thuong

Xt nguoi ldm cdnh doan truong ‘
Phé phuong im ving con duong ling thin

Qudn quanh chiéc béng bén minh
Vuon kia bé ngé chdng hinh béng ai
Ta di ndng do trén vai

Hoang héon nhe nhe nhd ai tim long

Khéng gian im vdng ménh méng

Héi em con nhd mita déng nam nao
Hdm hai ndm gdp xén xao

Nhip tim giao dong niém dau x6t long

Em vé ! dé lai budn thuong
Long anh vdn mdi vén viong thdng ngdy...
Chiit long xin giti dng mdy

Chiic em hanh phiic nhiing ngay sang Xudn

MACKHACH
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Reflections From
Ancient Rome

LTS. Ludt suw Steven D. Laid
trudc dday cé mot thoi gian hanh
nghé tai tiéu bang California, nay
dang cong tdc vdi mot t6 hop ludt
su tai Houston Texas. Ls. Va Ba
Steven. D. Laib dd bdo tro tai
chdnh va gwi bai nay dong gop
vao ndi dung Ddc san Ludt Khoa
2007.

Steven D. Laib

Around the year 1940, many historians might expect that the
nation would begin its period of decline. This will probably happen
eventually, but it does not have to happen any time soon. The will of
the American population to preserve their nation, what it stands for,
and to hold together in the face of adversity is what will make the
difference between decline now, and decline in some more distant
future. The situation reminds this writer of something that happened
a little over 2000 years ago in the latter days of the Roman Republic.
Problems developed when non-Romans helped defend Italy during
the Punic Wars with Carthage. Most notable of these were the Latins,
Italians and Samnites. While the leaders of these peoples were
granted some additional rights and privileges, ordinary citizens were
denied anything above and beyond Roman protection, which they
ended up participating in, with the result that it meant little more than
the right to serve under Roman leadership in the next war that came
along.

Eventually matters came to a conclusion between 90 and 87 BC
in what has been called “The Social War” from the Latin word for
allies. The rebel non-Romans wanted full citizenship, and barring
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that, complete independence. Concern in the Roman Senate that this
rebellion could spread eventually led to a law granting citizenship to
those who either did not rebel, or who were willing to stop fighting.
Eventually the war lost momentum, although it took two years to do
SO.

Now, it is unlikely that the United States will experience an
internal conflict of this nature any time soon, however, it should also
be noted that the nation is hardly unified today, and factionalism has
played a serious role in recent political events, including, especially,
elections. This is at a time when unity is at a premium. What is
more, the simple fact that certain old style “conservatives” appear to
place a greater measure of importance on concepts other than on
nationalism threatens to increase the factional forces, which could
eventually tear the nation apart in the manner of many of the African
states established by the colonial powers after 1945.

Where the interests of a faction are believed to be more
important than those of the nation as a whole, that nation cannot
survive because the forces that should be holding it together are being
focused in ways that decrease unity. This was not the case in 1942
when virtually everyone rallied around the national interest following
Peal Harbor. In 2001 the same phenomenon occurred, but only for a
short time, after which political partisanship replaced unity to the
detriment of the nation as a whole. That is what we see today with
the Press and various vocal interest groups willing to criticize the
Bush Administration at essentially every opportunity, regardless of
how petty. It is the same type of factionalism which eventually
destroyed the Roman Republic leading, eventually, to the virtual one
man rule of Augustus Caesar, which eventually evolved into total
monarchy.

The central issue we face is that many people who want
America to survive cannot agree on what is an American. Perhaps an
even more serious is the question of what course America should take
for the future. Americans of every stripe should understand is that we
are at war, and war does not play favorites. It does not matter what
your ancestry is, what color you are, or what language your ancestors
spoke. What matters is where your loyalties lie. Politicians who seek
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to divide America on lines of race, ancestry, or culture are doing it for
personal reasons, and not for the benefit of those they claim to
represent.

In Rome loyalty gradually shifted from the nation to the
emperor and from there to factions which were used by military
leaders to put themselves forward as future emperors. As the political
focus shifted from benefiting the nation, to individuals seeking
personal power the government gradually weakened. Succession by
assassination became commonplace, and disputes over who was in
charge led to civil wars, fragmentation of the national entity, and
attempts to force the nation back together. Many were successful, but
at the cost of weakening the nation militarily. Finally, the constant
strife between competing groups helped ruin the nation so badly that
it could no longer survive.

Today's competition between Democrat and Republican has
begun to take on the look of ancient Roman political infighting.
Personal power grabs become more important than the good of the
nation. People in positions of power look to gain themselves more
power, regardless of what the results will be long term. Traditions
that have provided past success are neglected, and new fads are
substituted in their place. People listen to 5 second sound bites
instead of a speech lasting 20 minutes. The nation has such a short
attention span on matters of importance that it becomes obvious that
the average person doesn't really know what is going on, and in many
instances doesn't care. They would rather watch the latest episode of
American Idol than listen to the President delivering the State of the
Union Message, just as the Roman would rather go to the chariot
races than deal with community issues.

Rome died, in part, because of citizen apathy. Political fighting
was not the only cause. Modern American apathy or misplaced trust
in government can have the same effect here. Professor Peter Bourne
of Princeton was famous for comparing ancient Rome to modern
America. Rome missed its opportunity to survive. America still has
its chances to do so. With luck and hard work, it can still survive, and
go on to an even better future. But it will have to make significant
internal changes to do so.

Steven D. Laib



Ddc san Ludt khoa 2007

T#O
Co hang xom

Vi Hitu Truong SD

Xe nang dau canh xé't6i,

Cdch nhau chi mét ldn véi trdng
ngan

Tdnh t6i von di ngu dan

Tuwéng dau nang ciing civ lan nhu t6i
Ldim liic nang tua Thién Loi

Péng da déng ddnh doi méi dbi hon
Sometime nang tdanh lon ton,

Sdn sdc mé cika lam son xe toi.

Dau long danh chiu phdn thoi,

BO hon ngdm ddng ditng ngéi x6t xa
Thé ma troi chdng budng tha,
Khién nang lam t6i, ai ma rdn de!
Rita xe nang déch cdn care

Vit khan qua xé& cdn ké ngon xoi.
Nhin nang, nang vay tay choi,

Xem nhu chuyén nhd, chdng 1oi
sorry.

“Xé anh” xem chdng thd gi,

Tha ho bui ddt nang di khdp noi.
Quét lau, chui rita toi boi,

Trdng rdang, nang cit khoi khoi cuoi
tinh.

You oi ! I need “cdau binh”

Cable thdm thiét xé minh xé ta.

MGéi ngay vai ban cdu qua,

Chdng them e ngai hét “ga” hoi
nao.

Xe nang né, té thé phao,

Chuta hé nghe “talk” 10i chao cdm
on

Déi khi nang tya lén con

Vao xe déng cita ém don hdt ca
Mia hé néng nuc thdy cha

Thuong nang toi lay, thoi ba noi oi
Ba hdt nita, 1€ con roi

Daoi con van nghé td toi than gia
De xe nang nhdn hét ga

Tudng chimmg ldy mang khong tha
phen nay

Thii nang, toi hen co ngay

Cong von lan ldi quyét day doa em
Rdng cho chéng mdt ma xem

“On dén, odn trd” sé dem phuc thi
“Tinh cam” t6i 16 ddnh du

Hay tin nang mdi vita “move” thdng
réi

Cable ldn léc don coi

Lam sao hiéu dugc ring t6i yéu
nang

Béong dung ngdn 1é hai hang
Parking trong vdng, ld vang ngédn
ngo

Vi Hitu Truong SD
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Sw liéu:
SU RA POI CUA VIET NAM

DAN CHU CONG HOA
(Chinh phii Cong San hién nay tai Viét Nam)

Nguyén Tran Quy
(Cao hoc Hanh chdnh)

Chinh phi Viét Nam Dan Chd Cong Hoa (VNDCCH) ra doi
vao ngay 2.9.1945. Trudc d6, Viét Nam dugc chia 1am 3 mién:
Mién Nam 13 thudc dia clia Phdp, mién Trung va Bic theo ch& do
quan chii, véi Hu€ 1a kinh d6, dudi quyén tri vi clia vua Bdo Dai,
nhung dudi sy bdo hd ctia Phdp. Thang 3-1945 quian doi Nhat ddo
chinh Phap, gitp Viét Nam thodt ra khoi sy bdo hd cliia nuGc Phdp,
vua Bdo Pai di tuyén bo ddc 1ap va ctt Thi Tuéng Tran Trong Kim
1ap chinh phd, nhung chi 5 thdng sau d6, Nhat lai thua trdn, quin
ddi Trung Hoa va Anh, Phdp dé€n Viét Nam d€ gidi gidi quan doi
Nhat. Vua Bdo Pai cling nhu cdc ding phdi khong phan dng kip
truc nhitng bi€n chuyén dot ngdt cud thdi cudc, nén Mat Tran Viét
Minh da danh dugc chinh quyén, 1ap ra chinh phd VNDCCH, vua
Bédo Pai danh thodi vi. Do d6 sy ra ddi cda chinh phd VNDCCH cé
nhiéu y€&u td tir nhitng bi€n chuyén qudc t&, cho dén nhitng bién
chuyén ngay tai Viét Nam trong thdi diém do.

1- NHUNG BIEN CHUYEN QUOC TE:
1.1- Tai Au Chau:

Théng 3-1938, nudc Pic, dusi quyén Hitler dd dem quin chi€ém
nudc Ao, dén thdng 3-1939 nudc Pic lai thon tinh ludén cd Tiép
Khic va ngay 1-9-1939 quin d6i buc lai tran vao Ba Lan, du Ba
Lan da dugc hai chinh phii Anh va Phdp cam két bdo vé. Trudc cudc
xam ling ngang nhién cud Pic Qudc Xa, chinh phii Anh va Phdp da
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phdi tuyén chi€n véi Pic ngdy 3-9-1939, th€ 1a Thé chién II thyc sy
biing nd!

Qua giud nim 1940, Pic Qudc Xa mé rong chié€n tranh, dem
quan xam chi€m cdc nuéc Pan Mach, Na Uy, Bi, Hoa Lan va phd
v3 tuy&n phong thd phia bic cud nuéc Phdp. Ngay 10-6-1940 thi
dd Paris cud Phdp bi bd ngd, chinh phi Phip phdi di tin vé phia
Nam (Bordeaux, rdi Vichy). Ngay 14-6-1940 quan doi Dic ti€n
chi€m thd do Paris clia Phdap. Ngay 17-6-1940 Thong Ch& Pétain
duge Qudc Hoi Phap clr 1am Thd Tudng d€ thuong lugng dau hing
bic va ngay 22-6-1940 hai nudc ky hoa udc tai Réthondes thda
thuan d€ cho quan d6i Pic chi€ém déng va ki€m soit nuéc Phap.
NuSc Phdp da thua trdn, di bi Pitc chi€ém déng! Tuy nhién, Pic
Quéc Xd vin d€ Chinh Phi Pétain diéu hanh nuéc Phédp, nhung
dudi sy gidm sat chit ché cud quin doi Pic. Trong khi d6 Trung T4
Charles de Gaulle ty phong Thi€u Tuéng dAn mdt s6 tan quin chay
qua London, Anh qudc, 1ap chinh pht luu vong ti€p tuc khdng chi€n
chong Pic.

K€ tir ngay 22.6.1940, vi nu6c Phdp di bi thua trin, nén nha
cAm quyén ctia Phép tai Viét Nam khong con nhian dude sy yém trg
vé chinh tri v quén sy tif chinh qudc nita, ma con chiu thém 4p luc
cud quin ddi Nhat dang tim cdch m& rong sy banh truéng xudng
bong Nam A. Trén nguyén tic, Toan Quyén Phdp tai Viét Nam
phdi nhan I&nh ti chinh phd Pétain, nhung vAn c6 nhitng si quan va
binh linh Phdp tim cdch bi mat lién lac v6i chinh phi khang chién
clia tu6ng De Gaulle. Do d6 gudng mdy cai tri cud Phép tai Viét
Nam hoang mang, lo ling khong biét s& bi 14t d6 lic nio.

1.2 - Tai A Chau:

Ngay tif nim 1932 Nhat di dem quin chi€m Man Chau lam
thudc dia. Nim 1937 Nhat bat ddu md cudc chié€n tranh véi Trung
Hoa va chi hon mot nim sau, Nhat da chi€m déng hét cdc tinh phia
Bic clia Trung Hoa, dong thdi déng quan & cdc thanh phd chién
luge sudt doc theo duyén hdi Trung Hoa kéo dai t6i ddo Hai Nam
va vinh Bic bo. Trude sy hing manh cud quan doi Nhat, Chinh phi
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Tudng Gidi Thach clia Trung Hoa phdi di thd d6 vé Trung Khdnh
dé ti€p tuc cudc khiang chi€n chdng Nhat.

Cudc ti€n quan cia Pic Quoc Xa & Au Chiu cang ngay cang
md rong, thi tai A Chau, Nhat ciing muu tinh banh truéng sy ki€m
sodt ra khip viing Pong Nam A. Liic 4y da c6 nhiéu ddu hiéu cho
tha'y Nhat dinh tin cong Phi Luat TAn, Nam Duong, Singapore. D€
1am ban dap cho cudc ti€n quin nay, Nhit cAn c6 mit tai Viét Nam
va cin ki€ém sodt ving bién Nam Hai, vinh Thdi Lan. Trong khi d6
quan doi Phép tai Viét Nam quéd y&u kém so vdi quan doi Nhat ca
v€ quin s6, vii khi va kinh nghiém tdc chi€n. Luc lugng hdi quan
Phdp trén viing bién Nam Hai ciing y&éu hon hai quian Nhat rat
nhiéu.

Théng 5-1940 Nhat dua 3 su doan tif Quiang Pong d&€n déng
sat bién gidi Viét Hoa va nhat 1a khi chinh pht Pétain tai Phiap diu
hang Pic vao thing 6-1940, thi nha cam quyén Phép tai Viét Nam
bit ddu lo ngai quin d6i Nhat ¢ thé ti€n vao Viét Nam qua nga
Lang Son. Ping vay, ngay 19.6.40 Bo ngoai giao Nhat dua t6i hau
thu cho Pai St Phdp tai Bong Kinh, doi Phdp phdi déng clra bién
gi6i Viét Hoa trong vong 24 gid, ngung viéc van chuyén cic do ti€p
liéu quan sy va nhién liéu qua bién gidi Viét Hoa va phai d€ cho
cdc vién chitc Nhiat d&€n bién gi6i nay d€ ki€m soat viéc thi hanh
lénh cAm nay. Vi dp luc quin sy qud manh ctia Nhat, nha cim
quyén Phdp danh phdi chdp nhin thi hanh t6i hiu thu nay, do dé
ngay 29-6-1940 mot phdi bo kiém sodt cud Nhat do tuéng Nishihara
chi huy di dén Viét Nam va sau d6 it tudn, cic ki€m sodt vién Nhat
d3 c6 mit & cic cta khiu quan trong nhu Hai Phong, Lang Son,
Cao Bing, Lao Cai.

Chua hét, sau khi cdc todn ki€m sodt ciia Nhat dd cé mit &
cdc ctta khiu, tudng Nishihara lai doi Toan Quyén Phdp tai Viét
Nam phdi nhugng lai cho Nhat tit cd hang héa dinh chuyén qua
Trung Hoa. Céc chi€n ham Nhat ciing duong nhién ra vao cing Hai
Phong, dem theo cdc quin xa c¢6 vo trang hod tong, dé van chuyén
vii khi, dan dugc va luong thyc tir Hii Phong dén cdc don vi quin
doi Nhat dang don trd tai Hoa Nam. Mdy bay quan sy Nhit ciling
thuong xuyén x& dung phi trudng Gia Ldm (Ha No6i) va Cdt Bi (Hai
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Phong) vé6i 1y do ho can lién lac thudng xuyén véi cdc téan kiém
sodt cud ho tai cdc clra khiu. Cudi cling ngay 30-8-1940 tai Pong
Kinh, Phdp lai danh phdi ky k&t v6i Nhat mot hiép udc gdm cdc
diém chinh sau day:

-Chinh Phii Nhit tén trong va thita nhén chii quyén Phdp tai
Péng Duong, déi lai chinh phii Phdp chdp nhdn dnh hudng qudn sy
cud Nhdt & Péng Duong. Nhit cé quyén cé nhitng hoat dong quén sy
tai Péng Duong dé chong Trung Hoa. Mot thod wdc qudn sy sé dugc
ky két sau tai HaNgi gita hai B$ Tu Lénh Phdp va Nhdt dé minh dinh
16 thé thitc dp dung hiép wéc nay vé mdt quan su.

D& thi hanh diéu nay, sau nhiéu cudc hoi hop va tri hodn, ngay
22-9-1940, tuéng Nishihara cud Nhat va tuéng Martin cud Phdp, dai
dién cho hai phdi bd quin su da ky mot qui u6c v6i ndi dung nhu
sau: Qudn déi Nhdt duoc xit dung cdc phi truong tai Bdc Viét, dugc
déng 6000 qudn & phia Bdc song Hong, 1000 qudn ddu tién sé lén
cdng Hdi Phong ngay 23-9-1940 va qudn déi Nhdt cé quyén di
chuyén ngang qua lanh thé Bdc Viét dé tién sang Trung Hoa, nhung
khéng duoc quia 25.000 qudn cuing mot liic.

Ban thda udc vira ky xong thi ngay dém 22-9-40 mot su doan
quan Nhat tir Quidng Pong tran vio Pong Ping ti€n vé Lang Son.
Quan doi Phap da tién liéu tinh trang nay tir 1du va da ting cudng
phong thd, nhung trudc doan quian dong ddo, thién chi€n, lai ¢
phéo binh va chi€n xa yém trd, nén quan Phdp ddn tri & Lang Son
va c& quin cdu vién tr Cao Bing kéo d&€n dd chdng cu quyét liét,
va bi thiét hai ning né, nhung vin khong thé cdn dudc cudc ti€n
quin cud quan d6i Nhit, nén 10g40 sang 25-9-1940 quian Phdp da
xin diu hang theo 1énh clia tuéng Martin tir Ha Noi. Tuy nhién do
st phdn khdng quyé&t liét clia chinh phti Pétain vd sy van dong
ngoai giao cta dai st Phdp tai Pong Kinh, chinh phii Nhat da ra
1énh cho quan Nhat ngung ti€n quin va khodng 2 thiang sau d6 su
doan nay da di chuyén lam nhiéu dgt ra bién xudng tau di noi khic.
Quan ddi Phép trd lai chi€m giit Lang Son.

Mic du quan doi Nhat da cé thé di chuyén va déng quin &
Bic bd, nhung muc tiéu chi€n lugc cia Nhat khong phai chi c6 vay,
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ma con mudn déng quin & khip Pong Duong. Do dé chua diy 1
nim sau, ngdy 14-7-1941, chinh phi Nhit lai gdi cong ham cho
chinh pht Pétain, ddi cho quin do6i Nhat dugc dong quan & khip
bo6ng Duong. Khong con chon lya nao khédc, chinh phd Pétain danh
chip nhan va ngay 30-7-1941 Nhat cho dd bd 50.000 quian vao
Viing Tau d€ ti€n vé Saigon. K€ tir d6, quan doi Nhat c6 mit khip
ndi § Viét Nam, tif cdc thanh phd 16n nhw Ha Noi, Hu€, Saigon cho
dé&n nhitng noi xa hon ¢6 tinh cdch chi€n lugc.

Mic dbu da déng quan khdp ndi, nhung quan doi Nhat van
khong 14t d8 nha cAm quyén Phdp, ma chi 4p lyc nha cAm quyén
Phdp phai cung cip luong thuc, thuc phim va nhitng thi thist y&u
cho quan ddi Nhat. Nhitng doi hdi nay, nha cAm quyén Phép lai bit
ngudi dan Viét hing chiu, nén ngudi dan Viét trong giai doan nay
da bi cd hai phid béc 16t, nén cang thém ngheo doi, 1Am than, cim
thi. Hon nita vi cudc chi€n tranh dang xdy ra tai Au Chau, cdc hoat
dong xuat nhap cing tir Phap déu bi gidn doan, nén Pong Duong lic
d6 thi€u xidng dau, thi€u phu ting thay thé cho mdy méc, thi€u
thuéc men va nguyén liéu ché bi€n. . . nén kinh t& bi té liét. Do
cudc sdng cang thé thim, ngudi din Viét thu ghét ca Phap 1an
Nhat.

Ngay 8-12-1941 quan doi Nhat lai tin cong ham doi Thai Binh
Duong cud My dang ddu tai Pearl Harbor, nén tir d6 My tuyén
chi€n v6i Nhat. My vién trg cho Trung Hoa d€ chdng Nhat, My con
cho nhdy dii nhitng todn tinh bio xudng bién gidi Viét Hoa dé do
tim tin tifc vé quan ddi Nhat. Nhd dip nay, Viét Minh d3 cung cap
tin tic tinh bio cho My d€ ddi lai My hudn luyén quin sy va cung
cAp vii khi, tuy khong nhiéu, nhung da gitip Viét Minh c6 thém
phuong tién d€ danh chinh quyén sau nay va c6 ly do d€ tuyén
truyén 12 dang cong tic véi Pdng Minh.

2- TINH HINH NGAY TAI VIET NAM -

2.1- Long ddn mong muén doc lap:

Sau khi nhitng phong trao chong Phdp bi dep tan vao cudi thé ky
19 thi sang dAu thé€ ky 20, nhitng phong trao chdng Phdp khac lai ndi
Ién nhu Phong Trao Béng Du, Phong Trao Duy Tan, Pai Viét, va
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dic biét 1a cudc khdi nghid ctia Viét Nam Qudc Dan DPang du bi
th4t bai va 13 lanh tu bi xi¥ tf tai Yén B4i nim 1930, cang lam cho
long dan s6i suc cdch mang, mong mdi nudc nha doc 1ap, tu chi.
Khi thé cdch mang cang lic cang dang cao, nhat 12 vao thap nién 30
va thap nién 40. Nhitng tho, nhac ndi ti€ng ma ngay nay dugc goi 1a
“nhac tién chi€n”, day tinh ty din tdc, ndng nan yéu nudc, dién ta y
chi ngudi dan sdn sang chi€n dau, sdn sang hy sinh danh doc 1ap cho
qué huong, da thé hién tAim trang ngudi dan trong thdi ky nay. Long
yéu nu6c ndy rit chian thanh va vo vu ldi, sin sang hy sinh k€ cd
sinh mang d€ thi hanh ménh lénh cud cip linh dao d€ chdong ngoai
xam. Ngudi dan cling chua phan biét dugc sy khac biét giua cac thé
ch€& chinh tri quan chd, tv do hay cdng sdn. Chinh tim trang din
chiing mong muén doc 1ap ma Viét Minh bing sy tuyén truyén
khon khéo di 1gi dung dugc d€ tao hau thuidn doat dugc chinh
quyén .
2.2- Nan déi nim At Dau:

Viét Nam 1a mot nude ndng nghiép, sdn xuat Ida gao 1a chinh,
va di ting 12 mot trong mAy nudc xuat cdng gao nhiéu nhat, nhung
da phai chiu dyng mot nan d6i khing khi€p vao nim 1945 ma ngudi
Viét thudng goi 12 nan déi ndm At Ddu. Ping vy, t mia thu nim
1944 dén hét mua he nim 1945, nan déi nay da 1am chét khodng 2
triéu ngudi Viét & mién Bic, da sd thudc cdc tinh déng bing nhu
Théi Binh, Nam Dinh, Ninh Binh, Ha Nam, Hung Yén va mf{y tinh
phia bic cta mién Trung nhu Thanh Hod, Nghé An, Ha Tinh. . . Xdc
chét nim rai rac doc dudng tlr thanh thi dén thdn qué. C6 nhitng em
nhé con ngoi ngép nhung van con 6m citng ngudi me da chét tir lic
nao. Nguyén nhan gdy nén nan déi nay thi ngoai 1y do thi€n nhién
l1a bao lut va ndm At Ddu nhudn hai thdng 3, con nhiéu nguyén nhan
khdc quan trong hon va ddy méi 1a nguyén nhan chinh:

-Nguyén nhan 1: Dudi dp lvc cda quian ddi Nhat, nhi cam
quyén Phép di ra 1&énh thu mua tit cd lud gao do ndng din sin xuit
dé mot phﬁn dua vé Nhat, mot phﬁn cit vao kho du trit d€ nudi
quian dodi Nhat tai Viét Nam va tai mién Nam Trung Hoa. Ciing
du6i 4p Ivc clia quan doi Nhat, nha cAm quyén Phdp da bit budc
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nong dan phai bd bét dién tich trdng 1da, 14y di't trong nhitng loai
cdy ki nghé nhu ciy thau dau d€ ép 1ay diu, cdy bong vai, ciy
day, cdy gai d€ 1ay sgi cho k§ nghé chién tranh ctia Nhat va cho
nhu cAu nguyén liéu dang thi€u hut & Pong Duong. Do d6 Bic va
Trung bd di khong con di lda gao d€ nudi dan trong mot thdi gian
dai.

-Nguyén nhan 2: D€ chdng lai viéc chuyén quin va tié€p t& clia
quan doi Nhat, mdy bay Pong Minh (Hoa Ky) da thd bom va bin
phé céc truc 16 giao thong, ciu cong, dudng xe lira, dudng bién ndi
lién Nam Bic, nén giao thong gidn doan, 1am cho viéc chuyén chd
lda gao tir mién Nam ra Bic di bi tric trd. Chinh BS Vii ngoc Anh,
Bo6 Truéng Y T€ va Cttu T€ trong chinh phi Trin Trong Kim dang
trén dudng lo viéc don ddc viéc chuyén chd lda gao di bi tif nan do
mdy bay My oanh tac.

-Nguyén nhan 3: B€ c¢6 gao dy trit nudi quan va d€ tuyén
truyén du db nhitng nan nhan ctia nan d6i theo minh, Mit Tran Viét
Minh di t6 chiic danh cudp mot s6 kho gao cttu déi va cudp nhiéu
xe chuyén chd Ida gao tir mién Nam ra, 1am cho cdng cudc citu d6i
cang thém khé khin.

Du cho nguyén nhin nao di nita, thi nan déi nady vin déu c6
lgi cho Mit Tran Viét Minh vira dé tuyén truyén chdng Phdp,
chong Nhat gdy uy tin, vira tao cim thu ndi nhitng ndng din nghed
do6i va thu hit ho theo Viét Minh.

2.3-Nhit dao chanh Phap ngay 9.3.1945:

Quéin d6i Nhat da déng quin ¢ Viét Nam t nim 1940, va
quan d6i Nhat ciing thira siic manh d€ 1at d8 nha cAm quyén Phap,
nhung Nhat van duy tri sy cai tri cGa Phdp vi' chinh phd Pétain da
dau hang va cong tic vdi Piic, mot ddng minh ctia Nhit, nén Nhat
khong lo chinh quyén Phdp & Viét Nam dam phan lai Nhat, lai nita
Nhat c¢6 thé doi nha cAm quyén Phap phdi thi hanh moi yéu sach ma
khong phdi doi phé vé6i nhitng ric r6i do truc ti€p cai tri dan chiing
Viét Nam.

Tuy nhién tinh thé thay ddi, ngay 23-8-1944 quin doi Pdng
Minh vd quin clia tuéng Charles de Gaulle ti€n vdo gidi phong
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Paris, vd mdt chinh phi méi do De Gaulle thanh 14p nim trong phe
DPong Minh, chdng Ditc Qudc Xa va chdong Nhat. Tir diy nha cam
quyén Phdp tai Viét Nam tryc thudc chinh pht Phdp cia De Gaulle
& Paris, nén Nhit e ngai nha cAm quyén Phdp & Pong Dudng sé& tiép
tay cho quan ddi Pong Minh d6 bd vao Viét Nam, m3 mot mit tran
méi ddnh vao quan doi Nhat, nén Nhat di quyé&t dinh 14t d6 chinh
quyén Phdp tai Pong Duong dé trir hau hoa.

Lic 6g chiéu ngay 9-3-1945, dai s Nhat tai Viét Nam
Matsumoto dén gip toan quyén Phdp Decoux & dinh Norodom
Saigon (dinh Pdc Lap sau nay) doi nha cAm quyén Phdp phai dé
cho Nhait chi huy tit ci Iuc lugng quéan su, k€ ca hdi quan, khong
quin, cinh sit. Pong thdi Nhat ciing ddi quyén qudn tri ludn cic
phuong tién van chuyén & khip Pong Duong nhu xe Ira va tau bién
va yéu ciu toan quyén Decoux phai trd 13i chdp thuin trudc 9g tdi
hom dé.

Toan quyén Decoux mudn tri hodn bing cich yéu ciu dugc
tham khdo v6i cdc gidi chiic ¢8 van va tu 1énh quan doi dudi quyén.
Dai stt Nhat chdp nhan 13i yéu ciu d6 nhung vin doi phai trd 13i
trude 9g tdi hom do.

Gan 9g t6i, toan quyén Decoux cif hdi quin dai t4 Robin
mang phiic thu cho dai st Matsumoto. Du vay, ding 9g t6i quan doi
Nhat dd bao vdy dinh Norodom, bit giif toan quyén Decoux va cic
vién chiic Phap c6 mit. C4 thanh phd vang rén ti€ng sing, tat cd
quin nhan va thudng dan Phip déu bi bit giam, nhitng ngudi khing
cy bi gi€t hodc bi hanh hung.

Tai thanh phd Hué€, ciing vao gid d6, quan ddi Nhat da tan
cong ddon Mang C4 va ban doanh bo tu 1énh Phdp tai Trung Ky
trong ddn Courcy.C4 hai don déu nim trong trung tAm thanh phd,
ngay sau tod khAm st va c4 hai ddn déu that thd mau chéng sau mot
thdi gian ngdn chdng cu. Vién kham sit Phdp va mot sd vién chiic
Phép bi chét, tit cd con lai déu bi tdng giam.
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Tai thanh phé Ha Noi, ciing khodng 9g t6i, quan doi Nhat da
bdt giam hai vién tuéng cao cip nhat cud Phap 1a Mordant va Aymé
ddng thdi tin cong cdc ddn binh Phdp. Quan doi Phdp dudi quyén
cla twdng Massimi dd chong cu dugc qua ngay hom sau, nhung bi
thiét hai rat ning. Riéng chi c6 lién doan Lé Duong khodng 2000
quan du6i quyén clia tuéng Alessandri & Son Tay va khodng 1000
quin dudi quyén tuéng Sabatier § Lai Chau vira khdng cu, vira rit
vao riing rdi 1an hdi qua duge Trung Hoa vao thang 5-1945.

Riéng tai Lang Son, mot ct& diém quén sy khd manh cud Phép
v6i khodng 4000 quin, di bi Nhit ddnh lra bing cdch mdi cdc si
quan chi huy Phép t6i du tiéc, rdi bi bit hay bi giét ngay tai budi
tiéc. Khi quan ddi Nhat khéi sy tdn cong, cdc ddn binh Phip déu bi
ba't ngd va khong ngudi chi huy, nén chdng cu rdi rac, vai ndi khdng
cu dudc vai ngay, nhung rdi ciing bi khong quan va phdo binh Nhat
triét ha. Nhu vdy ngay 9-3-1945 quian doi Nhat da ddo chinh Phédp
va tir ddy hoan toan thay thé& chinh quyén Phdp, 1am chd tinh hinh
bong Duadng.

Ngay sau khi 14t d§ nha cAm quyén Phdp, sing 10-3-1945
kham sit Nhit Yokoyama di dén yét ki€n vua Bio Pai tai dién
Thai Hoa, gidi thich nhitng hoat dong quan su cud Nhit trong dém
trude va trinh bay ring Nhat mudn Chdu A tré vé cho nguoi Chau A,
ddng thdi kéu goi cdc nuéc Pong Duong gia nhap khoi thinh vicgng
chung Pai Péng A do Nhat thanh 1ap tir 1.8.1940. Nhén dip nay, vua
Bio Pai ciing yéu cau d€ Nam Ky dugc doc 1ap va thong nhit cling
v6i Bidc Ky va Trung Ky, nhung kham s Yokoyama nai ly do quan
st, xin nha vua chd dgi khi Nhat thing trin s& trao trd Nam Ky lai
cho nha vua. Khim st cling nhic nhé nha vua thanh 1ap mot chinh
phti méi thich hgp véi tinh thé méi.

Ngay chiéu hom d6, vua Bdo Dai di triéu tip Cd Mat Vién,
cic vi Thugng Thu luc bo, dé€ hop ban vé tinh hinh méi. Sau budi
hop nay nha vua da ky ban tuyén ngon doc Idp thu hdi chii quyén
qudc gia, bdi bd nhitng hiép uc bt binh ding da budc phai ky két
v6i Phap k€ tir nim 1862 va nhitng hiép udc sau d6. . . Trong ban
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tuyén ngdn doc lap nay nha vua di dung danh xung Viét Nam thay
vi An Nam nhu ngudi Phdp vin xit dung trudc d6. Ban tuyén ngdn
ddc 1ap nay ciing da dugc trao cho kham st Yokoyama va cong bd
trén dai phdt thanh cta Nhit tai Saigon vao ngay 12-3-1945.

Sau khi dugc vua Bdo Pai cho biét tif nay nha vua sé& truc tiép
ddm trach quyén hanh linh dao qudc gia, thugng thu Pham Quynh
va toan thé cdc thugng thu luc by dd xin tir chifc vao ngay 19-3-
1945. Nha vua mudn moi dng Ngd dinh Diém lam thd tuéng, nhung
chua gip dugc thi Nhat lai dua dng Tran trong Kim tir Singapore vé
gi6i thiéu, nén sau cudc yét ki€n ngay 7.4.45, vua Bdo Pai clt 6ng
Tran trong Kim 1am Thii Tuéng 14p chinh phii. C6 1& day 12 mot sy
sip x€p clia Nhat, vi cho dén lic d6, 6ng Tran Trong Kim chua hé
c6 nhitng hoat dong chinh tri, ma chi 12 mdt vi thanh tra tiu hoc, tic
gid cud mdt it sdch gido khoa trung hoc.

Sau khi yét ki€n vua Bdo Pai va nhan chic vu Thi Tuéng,
ngay 17-4-1945, tai dién Thdi Hoa, Thi Tuéng Tran Trong Kim da
trinh dién ndi cdc 1én vua Bio Pai va dugc chudn nhan.

PAy 1a mot chinh pht diu tién cia Viét Nam dudc t6 chic
theo TAy Phuong gdm nhiéu b, thay vi chi ¢c6 Luc Bo ( 6 bd) nhu
trong thdi quin chu trude d6. Tuy nhién chinh phl nay khong cé hai
bd rat quan trong 12 bd Qudc Phong va bd Thong Tin. C6 1& day 1a
y dinh clia ngudi Nhat, ho chua mudn Viét Nam c6 quan doi riéng
va ho ciing khong mudn cé bo Thong Tin d€ khdi lo tuyén truyén
chéng ddi ho vé phuong dién chinh tri n€u c¢6. Do d6 chinh phi
Tran Trong Kim c6 tinh cdch chuyén mon nhiéu hon 1a chinh tri,
gdm nhitng ngudi cé difc, ¢6 tai va nhiét tinh yéu nudc. Chinh phii
nay lai 1a chinh phi cda ngudi Viét Nam trong hoan cdnh dat nudc
mdi duge doc 1ap, nén dudc dan ching hdn hoan dén mirng. Chinh
phti nay da chon quéc hiéu la Viét Nam, qudc ky nén vang c6 3
soc d6 & gitra theo hinh qué ly (soc d & giita cit quang) va qudc
ca 1a bai Ping Pan Cung. Chinh phi ciing quyét dinh d8i danh
xung Bic Ky, Trung Ky, Nam Ky thanh Bic B, Trung Bd, Nam
B6 mic du lic d6 Nhat chua trao trd lai Nam B6 cho mot nudc Viét
Nam ddc 1ap thong nhat.
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Nhitng diém ndi bat cud chinh phii nay 1 tdt cd ndi cic déu
da phuc vu hitu hiéu cho nhan din trong cap thdi va tao nén méng
cho tuong lai: B6 Y T€ va Citu T€ da tich cuc citu déi, bd Gido Duc
da cho dung ti€ng Viét d€ gidng day va dp dung mot chuong trinh
trung hoc mdi cho phit hgp da phat trién cda thé gigi. Chuong trinh
Trung Hoc ndy dugc 4p dung mii cho d&€n ngay nay véi mot s sita
ddi nhé. Bo Noi Vu kién quyét cdi t6 gudng mdy chinh quyén tir
trung uong dé€n dia phuong, loai trlif nhitng quan lai tham nhiing,
sdch nhiu dan ching, xod bd t& trang cda chinh quyén cai tri clia
thuc dan Phap. B Thanh Nién kéu goi din chdng, nhat 1a giGi
thanh nién di tién phong trong cong cudc phuc hung xay dung dat
nuéc, 1am birng diy tinh than yéu nudc qua viéc t6 chitc qui md cic
doan thanh nién tién tuyén, sing sang chi€n ddu bdo vé doc lap tu
do. Tuy nhién chinh phii Trin Tong Kim m&i chi tai chitc dugc 4
thang va ngusi Nhat cling khong thit 1ong trao trd ddc 1ap cho Viét
Nam, vin con c6 van Nhit tai cdc cd quan trung uong cho dén dia
phuong d€ theo doi cong viéc cud chinh phii Viét Nam. Chinh pht
lai khong c6 quin doi, khdong c6 bdo Thong Tin tuyén truyén, nén
khi Nhat diu hing va trudc nhitng doi héi cip bach cui thdi cuoc,
chinh pht Trin Trong Kim khong c6 dugc tin tic diy dd, khong c6
quan ddi d€ tri an, khong c6 kinh nghiém chinh tri, nén da tu gidi
tdn khi thd'y Mit Tran Viét Minh ¢6 v trang hoat dong khip ndi.

Vua Bio Pai duoc dai sit Nhit thong bdo dit Nhat da diu hang,
nhung van c¢6 nhiém vu tri an, nén n€u nha vua cho phép, ho s& dep
tan Viét Minh. Nha vua vi khong ndm vitng tinh hinh, chinh pht da
bd cudc, va nhdt 1a nha vua khong mudn cé nhitng ngudi Viét bi
Nhat trirng tri, nén nha vua di tir chdi dé nghi cla dai st Nhit. Do
d6 cudc ddo chdnh 1at d8 Phap va sy didu hang cud Nhit di tao ra
khodng trdng chinh quyén tao thdi cd thuin 1¢i cho Viét Minh doat
dugc chinh quyén dé dang hon.

2.4- Mat Tran Viét Minh da 1¢i dung dugc thoi co:

Chi 1 tuan sau hai trdi bom nguyén tif cud My n6 trén dat Nhat,
ngay 15.8.45 Nhat tuyén bo diu hang vd diéu kién. Ngay 17.8.45
Tdng hoi cong chitc Ha Ndi t8 chiic cudc biéu tinh 16n nhiim Ging hod
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chinh phii duong thdi cud Thi Tuéng Tran Trong Kim. Khi cudc
bi€u tinh dang dién ti€n sdi ndi thi cdn bd Viét Minh len 13i trong
doan biéu ftinh trudng ¢ cui Viét Minh (c§ dd sao vang), 1¢o ldi
doan biéu tinh hd khdu hiéu da dio thuc dan Phdp, hoan ho doc
lap, tu do, ing ho Viét Minh thay vi ting ho chinh phii Tran Trong
Kim, 1am nhu chinh Viét Minh d3 ldnh dao cudc tranh didu danh doc
lap. Qua ngay 18.9.45, cdc ddi tuyén truyén Viét Minh di khdp
thanh phd ding loa kéu goi din ching chuin bi du cudc biéu tinh
tuAn hanh vé trang sé t& chic vao ngdy hdom sau. Do dé ngay
19.8.45 Ha Noi la liét v6i nhitng biu ngit, truyén don, c§ dé sao
vang va hang trim ngan ngudi, ng ho ciing c¢d, hi€u ky ciing ¢6, do
DPoi Xung Phong V6 Trang Viét Minh huéng din, rim ro kéo dén
dinh Kham Sai yéu cidu Kham Sai Phan K& Toai trao quyén cho
nhin din va sau d6 di pha cdc trai giam, tha ti va cudp phd kho
sing trong don bdo an ma quin ddi Nhat khong can thiép. Ha Noi
da d6i chd! Viét Minh di goi ngdy d6 1a ngdy “Cidch Mang
19.8.45”. Sau d6 Viét Minh di 1an lugt doat chinh quyén & cic tinh
mién Bic va clt ngudi vao Hué€ d€ nhin sy thodi vi cud vua Bio Pai
vao ngay 25.8.45. Viét Minh di nim dugc chinh quyén tai mién Bic
va mién Trung.

Tuy nhién tai mién Nam, Viét Minh d4 khong doat dudc chinh
quyén ngay. Ngay 14.8.45 cic doan thé Qudc Gia di 1ap ra “Mit
Tran Lién Hiép Qudc Gia” va ngay 16.8.45 quan doi Nhat di trao
chinh quyén cho Mit Trin nay. Ngay 25.8.45 Tran Vin Giau, dai
dién cla Viét Minh dugc Mat Tran Lién Hiép ct 1am dai dién trong
Uy Ban Hanh Chdnh Nam B® vua thanh lap dé thuong thuyét véi
quan d6i Anh Phip vua dén Saigon d€ gidi gidi quan doi Nhat.
Cudc thuong thuyét khong nhitng bé tic, con thém sy tranh chip
quyén hanh givd Trin Vin Giau véi Mit Tran Lién Hiép QG. Ngay
2.9.45 Tran Vin Giau ciing t§ chitc mot cudce biéu tinh tai Saigon
dé chao mimg ddc 1ap trong lic 6ng H5 Chi Minh doc tuyén ngoén
doc 1ap tai Ha Noi. Cudc bi€u tinh nay da xdy ra xd xdt giud doan
biéu tinh va Phép kiéu, 1am mdt s6 bi chét. Tinh hinh trd nén cing
thing. Ngay 5.9.45 mot s§ don vi quin doi Anh va Phap d&€n Saigon.
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C4 hai phid déu tich cuc chuin bi cho mot cudc chién tranh khong
thé nao trdnh khéi. Ngay 22.9.45 quian d6i Anh Phdp chi€ém cdc
cong s8. Toi 24.9.45 Uy Ban Hanh Chdnh Nam Bo rit ra khdi
Saigon, kéu goi din ching khing chi€n chdng Phdp. Cudc chién
tranh Phap Viét thyc sy bit ddu va Uy Ban HC dugc ddi tén thanh
Uy Ban Khéng Chi€n Nam Bo va chi con Viét Minh & trong Uy Ban
nay.

Viét Minh da doat dugc chinh quyén tr ngay 19.8.45 tai Ha
Noi va tir ngay 25.8.45 tai Hu€, con tai Saigon Viét Minh chua thuc
st ndm dugc chinh quyén. Tuy vay Viét Minh da 14p ra chinh phi
Viét NamDCCH vao ngay 2.9.45. Viét Minh doat dugc chinh quyén
du thuc luc cud ho khéng manh hon cdc ddng phdi khdac nhu Pai
Viét, VNQDD hay cédc gido phdi Cao Pai, Hoa Hdo hoic nhém
Binh Xuyén, nhung Viét Minh di thanh cong vi sau khi Nhat dau
hang, vua B4o Pai va chinh phii TrAn Trong Kim d3 bé cudc, tao ra
mot khodng trong chinh quyén dé Viét Minh c6 thé tw do hanh dong
ma khong gip mot cén tr§ ndo. Ciing phdi cong nhin ring Viét
Minh d3 c6 dudc nhitng cdn by duoc rén luyén sich dong quan
chiing, can ddm dén liéu mang va nhitng tin tc tinh bao gitp hiu
1o tinh hinh qudc t& dang bién chuyén dot ngot, d€ kip c6 k& hoach
chu&n bi cudp chinh quyén, trong khi cdc ding phdi khic thu dong,
khong theo kip nhitng bién chuyén cda thdi cudc. Mot yéu td khic
ciing rit quan trong 1a tAm trang qua chan thanh, qud mong mdi doc
1ap tu do cud dan toc Viét Nam sau nhitng nam dai bi d6 ho. Chinh
tAm trang ndy da 1am ngudi dan thi€u di sy phan biét dau 1a sy thuc
dau chi 1a tuyén truyén.

Nguyén Tran Quy

Tto
Thy Lan Thda
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TRANG SAO GUI LAI

% sk ok sk ok sk ok sk ok

Em a trang gio
Lanh 1&o swong mo
Tinh con nguyén do
Chiet y vao tho... ‘. ‘
Téc den huyén a0 / D\ ’ '
Budc dai dong dua 4§
Bay ba}{ ta é(? : "a,_
Tinh giac doi chua?

Thu vé that chim \ ‘ ' .
Doi tudi mua dong

M hong tuoi tham
Nudc con day song .

Bén bo lanh V’e"mg
Nhin song nhap nho
Tung khong may trang

Em dau? Bén bo...!

Giong song nho bé
Con c4 ving tim
Ta 6m budn 1é
Mit nhin xa xdm

Hinh em song nudc
Bot phii dap don
Duyén xua tha thiét
Bay gid hoang hon...!

thylanthao
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Khoa hoc & Ddi song

MOI SINH
TINH THAN

Loi mé : Hién twong sdu bo
may tinh lgi lan tran trong
cong dong nguoi Viét hadi
ngoai . Mot s quy vi dé nghi
cho phé bién lai bai "Méi Sinh Tinh Than". Bai nay chinh la bai "Moi
Sinh Tinh Than" nguyén thiy (10/2004) dwoc viét lai lan thir hai, bo
tic mét sé chi tiét, div kién méi cho phu hop voi hién trang. Mong
diege quy vi quan tam téi van dé déng gép thém w kién . Xin da ta .

Pham Huy Thinh
172007

koskoskok skok

TAm quan trong ctia van d& méi sinh trong doi sdng , su kéu goi
moi nguoi tham gia vao cac chuong tfnh bao v¢, lam sach moi sinh da
dugc nodi t6i rat nhiu . Moi sinh trong doi séng gdm 2 phan : vat chét
va tinh than. Bai nay chi xin trinh bay tom tat mot khia canh cua viéc
lam sach moi sinh tinh than ma thoi .

Khi ngéi trudec may dién toan doc thu , lién lac vai ban bé , xem
tin tirc thi d6 chinh 1a mot phan cia doi sdng tinh than . Poc thu ma
gép nhiing chuyén khong vui, lam cho buc minh thi méi sinh tinh
than d6 da bi 6 nhiém .

Nhing 6 nhiém moi sinh tinh than trén luéi c6 rit nhiéu : thong
tin sai, bop méo su thyc, khong chimg minh ma chi phong déan (
ASSUME ), gan ghep r0i két luan , tao nén du luan x4u hodc nhimg "
thao ludn 6n ao ", v...v.... Ngan can nguoi khac, béang cach nay cach
no, khong cho ndi lén sy that du bai viét dd c6 nhimng dan ching
khong thé phan bac dugc, thi cling déu c6 phan tmg nguoc... Tat ca
cac su kién ké trén da gop phan lam 6 nhlem moi sinh trong doi song
tinh than trén ludi . bay la diéu dang tiéc. Tuy nhién, mdi nguoi déu
c6 thé d& dang gop phan cai thién méi sinh tinh than nay qua su thao
luan x4y dung, 6n ha .
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Mot dé tai dua 1én dién dan thi gép v, thao luan 1a diéu dwong
nhién . Y kién trai nguoc 1a chuyén thuong. Néu phé binh gop y ding
thi cam on va sira . Néu chi trich sai thi giai thich . Vi nhiing nguoi
khong du kha nang ly luan , chi phéng doan, dung nhiing 101 1€ mat

at , dang nong gian ....thi bé qua , khong tra 161 . Trong doéan ky,
ngudi gifr im ling chiu nhiéu thiét thoi, d& bi hiéu 1dm vi “ im ling 1a
ddong ¥ « . Tuy nhién, voi thoi gian, moi chuyén déu s& sang to . DU
LUAN RAT CONG MINH. DPbi vGi truong hop gan ghep phi bang
gdy roi loan thi can 14t tay, chi cdn noi 1én sy thuc bang cach trung
bay bang c0, su kién cho moi ngudi biét va dé du luan kiém ching ,
phan xét . Do 1a nhiing cach thong thuong giap lam sach méi sinh
tinh than trén lui .

Mot hién tuong dang xdy ra 1am 6 nhim méi sinh tinh ‘thén ma
khong c6 thé dung cac phuong cach trao doi thong thuong ké trén dé
cai thién dugc : d6 1a hién tugng bo, sdu may tinh.

Ké tir khi sdu may tinh " Netsky " xudt hién, vao khoang thang
2/2004, v6i kha ning gia mao dia chi ngudi nay dé gui thu cho ngudi
khac, thi hién tuwong dién thu gia mao dia chi dé phat tan bo, sdu may
tinh ngay cang lan rong. Trong cong dong ngudi Viét hai ngoai, trén
cac dién dan, hién twong nay c6 vé cang ...nd rd hon ! . Piéu nay lam
cho ngud str dung ludi ...mét vui, lac nao ciing cang théng, lo so, dé
phong bi sdu bo may tinh pha may, hodc la bi hiéu nhdm vé hanh
dong bat xtimg nay , nén cb ging gitr kin dia chi dién thu dé khoi bj va
lay bang cach ..im ling, khong dong gop ¥ kién du thdy nhimng
viéc...chudng tai gai mét ! Chinh su “ im ling la vang “ cho an toan
nay di gidn tiép 1am cho méi sinh tinh than bi 6 nhiém thém!
NGUYEN NHAN NAO PA PUA PEN TINH TRANG SAU BQ
MAY TiNH LAN TRAN NHU NGAY NAY ?

Xin ghi lai day nhimg ¥ kién thu luom duoc trén cac dién dan,
luc " tra du tiu hau " voi ban bé:
- Mot ph?m 1a do may bi nhiém sau bo may tinh hoac bi tin tdc xam
nhap d¢ phat tan sdu bo . Chu nhan may vi tinh chi 1 nan nhan trong
truong hop nay .
- Mot phan 1a do ké xau ¢ w giri ma 1am bd nhu 14 do may bi 6 nhiém
sau bo, tu phat tan hodc 1am nhu may co6 10 hong bi tin tic xam nhép
de gui sdu bo ma duong su khong biét. Nhiing ké phat tan sau bo may
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tinh 1a nhitng ké lam theo 1énh, hodc chi v déng tién, miéng com,
manh 40...hodc bi xi duc lam bdy ma khong hay ... hoac la hanh
dong cua ké ngdng cuong!

- Tim hiéu chii nhdn may phat tan bo sdu may tinh c6 phai chi 1a vo
tnh hay lai chinh 1a tha pham c6 tnh phat tan bo sdu may tinh, mot
hnh thuc khing bé tinh than, khing b kinh té, th d6 khong phai 1a
viéc ctia nan nhan ma 1a viéc cia gidi chirc 6 tham quyén mot khi ho
duogc bao cho biét bo sdu may tinh phat suit tir may nao.

- C6 u kién cho rang hién tuong sdu may tinh lan tran gitp cac hing
san xuét nhu liéu chéng sdu bo dién toan kiém tién va dan dén nghi
ngd phai ching nhém phat tan va nhom phng chéng sau bo dién téan
déu la...mot 22?

- Pay 1a hnh thic de doa khung bd tinh than c6 t6 chirc nhim muyc
dich 1am cho nguoi nhan lo s¢ bi sdu bo tan cong ma gilr im lang,
khong 1én tiéng, khong cn nghi tdi, 1am chuyén khac c¢6 hai cho cong
viéc cua ho!

-C6 u kién cho rang ddy 1a hnh thirc tao nghi ngd chia 1& giira nhimg
ngudi quen biét nhau khi dja chi dién thu va danh tinh bi gia mao de
ngoai viéc phat tan bo sdu may tinh, cn phd bién thong tin gy rdi
loan sinh hoat cong dong....

Mot didu dang chi u 14 cac thanh vién trén cac dién dan déu da
b1et va quen v6i tr thu gia mao gui sdu bo mdy tinh nay nén ching
mAy ai thac mic khi thiy nhitng thu nhu vy xut hién trén dién dan .

Gan day, mot sb ban lai bj "ma virus" tin cong , nhan duogc toi
tap nhi€u thu chira bo sdu may tinh! Coi nhu day la truong hop "trang
doc dac" , da duoc ghi vao “s6 vang” vay!

biéu chéc chin 1a khong mot ai, mot td chuc, mot hang cung cép
dich vy chuyén thu nao chap nhan viéc phat tan sau bo dién toan .

Phan ung cua mdi nguodi khi nhan dugc thu chira sdu bo di¢n
toan déu khac nhau va duva t6i hau qua khac nhau .

- Khi nhdn dwoc thu chira bo sau may tinh ma cw im lang xoa di, cho
la xong, hodc chi bao dong cho moi nguoi biét véi doi dng buc tirc, "
ludan lw gidgo khoa thw ", "mhdn qua" ...chi lam cho " ma virus"
..khodi chi , thém Iong hanh , va khéng givp ich g cho viéc lam sach
méi sinh trén ludi hét .
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- Bo ra vai phut viét thu bao cho glo"i chirc ¢o tham quyén nhw dwoc
tinh bdy dudi day ,trong phan “CAI THIEN MOI SINH TINH
THAN”, la g6p phan lam sach méi sinh tinh than .

Theo thoi gian, ky thuat phat tan sau bo may tinh thay dbi .
vay , mudn g0p phan vao sy lam sach moi sinh tinh than nay th cung
phai thay d6i ky thuat tm manh mdi cho phu hop.

- Tru6c day.khi nhin duoc thu chira bo may tinh, ngudi nhan c6 thé
can cu vao tén, dia chi ngudi gui d€ bao cho ho biét 1a may cua ho bi
nhiém bg may tinh , can tay sach.

- Giai doan tiép theo 1a tén, dia chi nguoi giri bi gid mao nhung dia
chi thuc sy ctia ngudi gii thu vin cn duwoc ghi noi phan
"SENDER","X-SENDER" noi FULLHEADER nén c6 thé can ctt vao
day dé biét va giri thu bao cho chii may bi nhiém bo may tinh biét.

- K& tir khi sau "Netsky" xuét hién th cic muc ghi dia chi déu bi gia
mao hét, khéng cn can cit vao"SENDER" hay "X-SENDER" dé bao
cho duong su biét duoc nita. Piéu duy nhét en lai 1a mad s6 (IP ) coa
may khi ndi vao ludi va chi c6 hang cung cap dich vu n01 mang (ISP)
ctia may nay biét dugc cha nhan cua may . V vay, mudn tiép tay lam
sach moi sinh trén luoi, ngan chan viéc phat tan sau bo may tinh th
chi con cdch gzup cdc nha cung cdp dich vu n6i mang lién hé la bdo
cho ho biét ‘mdy ndo trong h¢ thong ciia ho hién dang bi nhiém sdu bo
may tinh dé ho gidi quyét.

CAI THIEN MOI SINH TINH THAN

Trude khi tham gia vao chuong tfnh lam sach moéi sinh th can
phng thu cho viing d€ khong bi bo, sdu mdy tinh xdm nhép khi mé
thu la, va néu ching may bi nhiém thi ¢6 "thudc" chira lién !
1.- PHONG THU

Xin tom tit vai diém co ban nhu sau:

_ Séu bo may tinh dugc phat tan qua nhiéu cach khac nhau, nhung

phan 16n 1a qua tai li€u dinh kém thu dién tir .

Hién nay c6 loai siu may tinh phat tan ma khong nam trong tai
liéu dinh kém ( attachment file ), chi cAn mé doc thu 14 sdu xam nhép
may tinh lién . V vay nhu liéu phng chdng bo siu may tinh voi dit lidu
cap nhat 13 ti can thiét d6i v6i ngudi xir dung may tinh.
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1.1.- Dung nhu liéu va dich vu bao vé co tra tién nhu Norton Internet
Security chang han , d€ duoc ty ddng cap nhat dir lidu .

1.2.- Dung céc nhu liéu MIEN PHI sau day :

1.2.1 .- Chéng sau bo (Antivirus) : Tai Grisoft AVG Free Edition
tu grisoft.com (http://www.grisoft.com ) . Nhé cap nhat dir ligu.

12.2.- Tuong lua (Personal firewall) ngan ngura tin tdc
Zonelabs.com ( http://www.zonelabs.com ) cung cap phién ban can
ban mién phi.

1.2.3.- Chéng nhu liéu gian diép (Spyware blocker ): SpyBot-
Search & Destroy tii xudng tr security.kolla.de  (
http://www.security.kolla.de ) va Ad-aware Personal ctia lavasoft.de (
http://www.lavasoft.de ) bd tic cho nhau .

Nhu liéu gian diép thu thap thong tin ca nhan, khong xéa hd so,
nhung lam cho may vi tinh chay cham lai, khién ngudi dung buc
mnbh, thi cling 1a 1am 6 nhi€ém méi sinh tinh than nén can don dgp vay

_ Xu dung phéi hop 3 loai nhu liéu "chua" trén day th ciing twong tu
gan nhu Norton Internet Security vay
’Ngoéi ra, cling con cac nhu li€u p~hng chéng bo sdu may ’tinh~,
chong nhu li¢u gian diép hoan toan mién phi khac c6 thé tm thay de
dang trén luoi .
Mot quan diém duge néu lén 1a ding cic nhu liéu mién phi th
thuong bi cai nhu liéu gian diép cua chinh nhirmg nhu li€u mién phi

nay dé thu thap thong tin ban cho cac hang quang cao ma kiém tién,
chtr khong th ho sdng bang cach nao ?

1.3.- Cép nhét thuong xuyén Windows :
http://office.microsoft.com/productupdates

1.4.- Xtr dung dia chi dién thu mién phi ciia Yahoo.com, Hotmail.com
.. v cac ISP nay ludn ludn kiém tra bo, sdu may tinh cac thu nhan
dugc voi dir liéu cap nhat. béi véi Yahoo, nhitng thu rac, thu nghi
ngd ¢6 bo sdu may tinh déu duge gom vao "BULK" folder, va kha
nang luu trit cia Yahoo 1én t6i 1GB ( Gmail : 2.6GB, cac hop thu
mién phi khac nhu netzero, juno, hotmail ...méi diy ciing ting lén
1GB).
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2.- PHAN CONG

Van dé chinh yéu trudc khi bao cho nha cung cp dich vu ndi
mang cua may phat xuét thu chtra bo sdu may tinh 13 phai biét duoc
md s6 (IP address ) nguyén thuy cia may gui thu chira bo su may
tinh va dia chi dé khiéu nai.

2.1- Cach tm IP nguyén thiy

2.1.1.-Céch ¢6 dién la doc ting dng "Received" cua "fullheader"
de truy tm ra ma so nguyén thuy .
Céc tai liéu hudéng dan cach doc "fullheader" dé truy lung ngudn gbc
IP c6 rat nhiéu trén ludi, cu thé 1a tor spam.abuse.net tai dia chi :
http://spam.abuse.net/userhelp

bay ciing 1a 1 phuong phap rén luyén van dung tri 6c dé ngan
ngira bénh 16 1an khi nhiéu tudi .

2.1.2. Dé dbi pho véi su tién bo cua viéc gid mao va giup cho viéc
truy tm ma sé nguyén thuy dugc dé dang , cac hé thong chuyén thur co
uy tin nhu Yahoo, MSN...da thém phan " X-Originating-IP" trong
Fullheader, AOL thém phan "X-AOL-IP"... . Pay chinh 1a mi s
nguyén thuy cua may gui thu hodc may chu quan (server) cua hang
cung cip dich vu ndi mang/chuyén thu, giup ngudi doc dé dang tm ra
dia chi gui thu khiéu nai .

2.2.-Tim dia chi khiéu nai

Khi di biét ma sé nguyén thuy thi co nhiéu cach dé tim dia chi
khiéu nai trén luéi .
+ Mot gia trang dang tin cdy va thong dung cho viéc nay la
samspade.org/t : http://www.samspade.org/t

Dién mia s6 nguyén thiy vao 6 tring trén cing " The address
digger" roi nhay chudt vao 6 " Do stuff " .

Mot bang két qua hién ra ghi cac chi tiét va dia chi lién lac can
thiet . Gui thu khi€u nai tdi cac dia chi bat dau bang "abuse " hoac
"security" .
+Tim chir WHOIS 14 ra cac gia trang khac giup tm kiém chi tiét
tuong tu nhu trén.

+ Khi biét tén mién xudt phat 14 thu chira siu bo ma khong thay ghi
dia chi dé khi€u nai th guri thu t&i postmaster@..., hostmaster@...,
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webmaster@..., admin@...cua tén mién th it nhat 1a 1 thu s& toi tay
gi6i chuc c6 tham quyén. Trong truong hgp nay, san sang trong doi
c6 thu bi hoan tra vi khong dung dia chi .

2.3- Nhu li¢u mién phi VirusCop

Nhu liéu mién phi VirusCop rét tién dung trong viéc tm ra ma
s0 nguyén thuy va dia chi khi€u nai .

Vao gia trang cyber-matrix.com/viruscop.html

(' http://www.cyber-matrix.com/viruscop.html ) dé tai nhu liéu mién
phi VirusCop va cai vao mdy . Tai liéu huong dan rat ro rang noi "
Help ----> How to use VirusCop " . Chi cén sao chép (copy/paste)
fullheader vao phan danh san roi vai cai nhay chudt 1 co ngay ma so
nguyén thiy va dia chi dé bao cho ISP lién hé . Nhu liéu ¢6 sdn miu
thu khiéu nai danh riéng cho mdi truong hop nhur thur ¢6 bo sdu may
tinh gtri riéng cho ca nhan, gui 1én dién dan, hodc khiéu nai déi vai
thu rac thong thuong ...

Chi can vai phut 1a xong 1 birc thu gitip cho ISP lién hé biét may ctia
khach hang ho c6 ma s6 nguyén thuy nao can tay sach bo, sdu may
tinh. Néu IP nguyén thuy tm thay lai 1a IP cia may chu quan chuyén
thu th hiang cung cip dich vu chuyén thu van tm ra “thi pham” qua
“Message ID” noi fullheader. Pay 1a truong hop cac hiang cung cip
dich vu gui an danh.

Xin doc k§ phan huéng dan cach xtr dung VirusCop trude khi
tham gia tr choi giai tri nay !

Ngoai ra, trén ludi ciing c6 nhiéu gia trang hitu ich khac gitip
cho viéc tm dia chi khi€u nai va gti thu khi€u nai hd nan nhan nhu
abuse.net ( http://www.abuse.net ) chang han.

2.4.- Cach khiéu nai

Nén so sanh, kiém tra lai két qiia tm ma sé nguyén thiy va dia
chi khiéu nai tm thay tir cac ngudn khac nhau trude khi giri thu tinh
bay van dé cho gi6i chirc co tham quyén. Cach khiéu nai hiéu nghiém
nhat 13 giri toi hing cung cdp dich vu ndi mang ciia may phat tan bo,
sau may tinh va phai do chinh " nan nhan "guri di . Nan nhan 1a nguoi
nhan dugc 14 thu chita bo sdu may tinh va dong thoi ciing 14 nguoi bi
mao tén khi trong may ctia ho khong bi nhiém bo sdu may tinh. Khi
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thu chira bo sdu may tinh gii 1én didn dan th tat ca thanh vién cua
dién dan déu la nan nhan .

Thu khiéu nai can viét lich su, néu ro lu do, kém fullheader va
n6i dung 14 thu chira bo, sdu may tinh. Khiéu nai can kién nhin, dé
cho hing cung cép dich vu ndi mang c6 du th gid kiém tra va "lam
viéc" vi khach hang cua ho Néu thay can th gui t6i cac to chic, cac
co quan c6 kha ning hd tro, gilp giai quyét van dé nhu
spam(@uce.gov , abuse@senderbase.org , nfic@internetmci.com .

Khi dung VirusCop dé gui thu khiéu nai th thu cung duoc CC
lién cho co quan c6 thim quyén cua chinh phu . Khi bi “ ma virus”
khung bo tan cong th gom tét ca cac fullheader va ndi dung cac thu
phat xuét tir cung 1 IP, hodc tur cac IP khac nhau cta cung 1 ISP,
cang nhiéu cang t6t, vao chung 1 thu khiéu nai giri cho hing cung cip
dich vu chuyén thu va dong thoi CC cho 3 dia chi
abuse@senderbase.org , nfic@internetmci.com, spam@uce.gov dé
nhd gitp d&. Pbi v6i thu chta virus giri 16n dién dan thi khi khiéu nai
cling nén CC cho 3 dia chi trén.

3. KET QUA

Céc co quan trach nhi€m, gidi chiic c6 tham quyén rat mong
nhan duogc cac thu bao cho ho biét xuat st thu rac chira bo sdu may
tinh.

Dbi v6i cac hing c6 uy tin th chi cdn mot 1an bao cho ho 1a vin
dé dugc giai quyét xong. Ho lién lac, huéng din cach tiy sach loai
sau bo may tinh hién dang 4n tang trong mdy cua khach hang, hoic
chi cho khach hang cach dong cira hau dé tranh tin tic xdm nhap sir
dung may cua khach hang ma nghich choi cho muc dich khéng chinh
dang.

Tuy nhién ciling c6 hiang cung cép dich vy ndi mang ma v lu do
nay hay lu do khac, nhimg thu khiéu nai gui t6i s& khong duoc giai
quyet dang muc .Ho van c6 thu tra 101 ty dong rat lich su v0i nhirng
chi tiét hitu ich cho cac 1an khiéu nai vé& sau nhu thuong cap cua ho
hay co quan cong quyén co trach nhiém. Truong hop nay can khiéu
nai nhiéu lan, giri thém 1én cép cao hon va CC dén cac t6 chirc chdng
thu rac nhu abuse@senderbase.org , nfic@internetmei.com hay toi
cac co quan chinh phi ma ho di ."bat mi" cho biét nhu

spam@uce.gov dé nho can thiép .
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Khi g thu t6i nfic@internetmei.com d& nho giup d& tli nfic
(National Fraud Information Center ) s&€ phén loai va chuyén tiép t6i
tat ca cac gidi chiic co thim quyen

Vi uy tin,cac hang cung cap dich vu ndi mang "qua ban viéc"
nay, du 1a ho sdng bang dich vu gui thu rac hodc cho phép giri an
danh, ciing bat budc phai giai quyét van dé khach hang cua ho phat
tan thu chira bg, sdu may tinh .

Néu tinh trang phat tan bo siu may tinh van tiép tuc tir may da
dugc khuyén céo th giéi chirc ¢6 tham quyén sé xac dinh d6 1a do vo
tnh hay cb tnh ma c6 bién phap thich tng.
skeskoskoskok

Thiét nghi moi ngudi déu nén tham gia vao tr choi giai tri nay,
trude 1a dé gir cho dau dc duoc tinh tao, dd bi 1a 14n, sau 1a gop phan
lam sach moi sinh tinh than. Cang nhiéu nguoi tham gia vao tr choi
nay th cac gi6i chirc c6 thim quyén cang mau chong giai quyét van dé

, mdi sinh tinh than cang mau dwoc don sach, dua dén cac hiéu qua
tlch cuc khac .

Dbi véi nhitng ai da " tring doc dic " bo sdu may tinh, bj mao
tén, dia chi dé gui dién thu, th cang nén dy cudc choi vui nay . Mua
vé sb th " Trude 1a mua vui, sau 1a 1am nghia" th du cudc choi nay
cling 1a " Trudc la tu v, sau la lam nghia" vay !.

Bai viét chic chin 1a cn nhiéu thiéu sot. R4t mong dugc qui vi quan
tam dong gop u kién dé méi sinh tinh than mau dwoc trong lanh.
Mong lim thay!

Pham Huy Thinh
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THO
WMAY NGAN
NANG XUAN

Néng

Ngon ning : - eV
Hiu hat budn & QU -
Mai vang ryc rd ' rran .j.;t,.. 3 W

Choi chang mot goc troi

Xuan néng hwong sic khép noi

Gi6 mang thuong nhd doi thang hoa

Nhe nhang xuan dén xom lang vui tuoi

Tho ngiy em bé 40 m&i sic mau tung ting

Ronra cudi vang, dinh lang mé hoi don xuan tré vé
Cay néu

Cau déi do A
Thay 6 lom khom )
Vai ba ¢d buéc vao e

Then thung khep kin 4o ! %‘E
Nang hong len 1én xuyén hong ,tr Q“
Thudét tha ta 4o dep mudn mau il

Vang xanh tuyét diém qua lan ning mai i

Niéng xuan xanh mu6t hoa cai mai toc la loi

Xué’r\l dem an binh sirc sbng cho ngudi cho doigcho van vat
MAY l
Vé dau \
May tring

Bay vé dau

Nh¢ thuong ai

Nang am vuong may sau

Tim quén lang mat troi di ngh s6m

Bong thoi gian niu ngd tudi ngoc nga

Doi ai nita chd ai may budn thuong nhé doi
Hat bui mong manh sau 1én khoe mit long lanh
Toc may den 1a loi bo moi hong twoi xuan ning am 'i‘l Vil
Em tho ngdy tan ngan ding ngam thang ngay lang 1€ tr6i

Hoa xuéan thi lam 16 mot lan trao cho nguoi tinh yéu kho khao

Béy chir biét vé& ddu méy tring bay?

Mdy Ngan
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LTS. Tii Gan la biit hiéuphiém ludn quen thudc dugc nhiéu nguoi
thuong ma ciing khong it ké ghét, ciia cuu Thdm Phdn Nguyén Can,
tic si gia Lt Giang. Tat nhién, trudc hét ong Tii Gan van phdi la cuu
sinh vién Ludt khoa Saigon la cdi chdc.

Trong cudn “Nguoi Trung Hoa Xdu Xi”, dng B4 Dudng, mot
ngudi viét phi€m luin trd danh ctia Trung Qudc, sau khi trdi qua
nhiéu kinh nghiém ctia cudc sdng, di tim sy nhu sau:

“Toi song & Pai Loan hon 30 ndm, muoi ndm viét tiéu thuyét,
muoi ndm viét tap van, mudi ndm ngoi tir, con muoi ndm téi sé ding
dé viét lich sit. Mot su phdn phéi rdt qudn binh.

“Tai sao toi khong viét tiéu thuyét nita? Toi cdm thdy rdng tiéu
thuyét thong qua mét s6 hinh thitc, nhan vat tuong déi chi néi lén sy
that mét cdch gidn tiép. Cho nén téi mdi quay qua viét tap vdn
(phiém ludn). Téi mudn ding tap vin nhu moét ludi guom ngdn tryc
tiép ddm vao tim ti dc.

“Nhung roi viét tap vdn ciing giong nhu ngdi canh mot anh ldi xe,
cit phdi luén nhdc nhé anh ta, liic thi nhdm duong, lic bdo ré phdi,
liic bdo ré trdi, liic bdo dimg vuot, liic cho biét ¢ cdu trude mdt, lic
bdo bét ga, liic nhdc sdp t6i ngd tu den xanh den dé, v.v..., Khong lic
nao ngung nhdc nhd, ngung kéu! Nhitng ké cé quyén binh déu biét
rdang chi can khéng cé nguoi khdm phd ra nhitng sai ldm ciia ho la ho
dugc coi nhu khéng bao gio sai lam cd.

“«0 trong tu, liic trdm ngdm, t6i da tu héi: “Tai sao t6i ngdi tir?
T6i pham t6i gi?” Ra khéi nguc, toi khong ngimg tim hiéu vé cdnh
ngé cua téi. Phdi ching dé la mot truong hop ddc biét? Bén khi téi
Iowa (M3), chinh thitc & chung vdi nhiing tdc gid tir luc dia dén, t6i
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mdi hiéu nhitng nguoi nhu t6i la Thuong PE da chii dinh bdt ngoi ti,
dit ¢ Pai Loan hay luc dia. Ho gidi thich cho téi: “Tinh nét ciia anh
nhu vy, lam sao song noi véi Héong Vé Binh, lam sao chiu néi Cdch
Mang Vin Héa? Phong trao phdn hitu sé danh anh khéng con manh
gidp...”

Td Gan bit diu viét phi€m luan tif nim 1960, lic dau 13y tén Ia
Phé Dan, sau d6i sang TG Gan. T d6 d&n nay chi nghi viét ¢6 15
niam, khi séng dudi ché do cong sdn, 25 nim con lai da viét lién tuc
khong nging nghi. Bdy gid nhin lai thdy nhitng gi B4 Duong di mo
td vé& dan toc Trung Qudc, cling ding gan hét v6i dan tdc Viet Nam.
Diéu nay khong c6 gi la, vi lich st cho biét dan toc Viét ciing c6 goc
tr Trung Hoa va nudc Viét bi Trung Qudc d6 ho dé€n 1000 nim, vin
héa Viét Nam dinh lién vé6i viin héa Trung Hoa, nén ban sic dan tdc
clia ngudi Viét di gidng ngudi Trung Hoa rat nhiéu. B4 Duong da
viét v& ngudi Trung Hoa nhu sau:

“Béi vi nguoi Trung Hoa c6 biét tai dau dd lan nhau. Ché ndo cé
nguoi Trung Hoa la c6é ddu dd... Nguoi Trung Hoa séng tai My ciing
vdy, nao cdnh td, nao cdnh hitu, trung ldp, déc ldp, thién td trung,
trung thién hitu, hitu thién trung, van van va van van, chdng ai biét
dwong nao ma mo. Nguoi nay doi voi ké no déu mang méi cuu thi
nhu né giét bo'minh. Thdt khong hiéu la thit dan toc gi.”

Nhitng md td néi trén clia B4 Duong chic chin ciing c6 thé dung
dé mo t3 tinh trang clia ngudi Viét, trong ciing nhu ngoai nudc. B4
Duong qua quyét ring mot quc dan hang ba khong thé nio sinh ra
dudc mot chinh phli hang nhit, ciing nhu mdt chinh phi hang ba
khong thé nao sinh ra mot qudc dan hang nhit dudc. V6i mot dan
tdc nhu thé€ thi k€t qua sé nhu th€ nao? B4 Duong cho biét:

“C6 thé néi nguoi Trung Quoc truong ky, thdm chi vinh vién, sinh
ra va lén lén trong tham 6, giét chéc, bdn cing, cho nén chdng bao
gio ¢6 cdm gidc dugc an toan, liic nao cing hodng hoét lo du. Mot
nudc rong ngan dé, mét dan toc Ién ngan do, lai la mot ving cdt
chay ciia sy ngheo déi, ngu mudi, ddu t6, tdm mdu va khong ty thodt
duogc.”

Lic dau, nhitng bai viét cda B4 Duong da 1am nhiéu ngudi, nhit
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12 nha cAm quyén, thdy ngita mdu, mudn “ludc” (danh tir cda Vi
Cong Ly) dng, nhung nay ho thdy ring nhitng 16i chAim choc chua
cay va ngay thing d6 di lam thay d6i din ndo trang clia mot s&
ngudi Trung Hoa, nén da x& dung nhitng tap vin ctia 6ng nhu mot
y&u t§ kich thich sy d6i méi. Nha cAm quyén Trung Qudc di cho
nha xuat bdn Hitu Nghi & Bic Kinh in lai toAn bd nhitng bai thoc
nich ngudi Trung Hoa clia 6ng va phd bién rong rii trong nudc tir
nim 1989 dé gitip ngudi Trung Hoa luc dia ciing nhu cdc dang vién
Péng Cong San Trung Qudc thay cdch suy tw va nép sdng hién tai.
Ha Noi ciing dang bdt chudc.

B4 Duong da di hoi qua xa khi néi ring din toc Trung Hoa
“trudng ky, thim chi vinh vién, sinh ra va 16n 1én trong tham 6, giét
chée, ban cing...”. O cudi the ky 20 vira qua, ho da thay ddi kha
nhiéu, nhat 12 vé phia Pai Loan. Ngay 1.1.1979 chinh phii Hoa Ky
chinh thitc dd Pai Loan, mdt ddng minh trudng ky chong Cong clia
M¥, va thi€t 1ap bang giao véi Bic Kinh, sau d6 Téng Thong Carter
hiiy bé hiép udc qudc phong véi Pai Loan. Lic d6 ngudi Trung Hoa
chong Cong & Pai Loan cling nhu & hdi ngoai da phdn ng dién
cudng nhu ngudi Viét hién nay, nhung chi sau mot thdi gian ngin,
ho di tim ra dudc mot huéng di méi thich hgp véi tinh th€ mdi, nén
da 1at ngugc lai dugc thé€ co. Ho con cho cd “Vod Thugng Su” Thanh
Hai di truyén bd dao dé€ ki€m tién va diing tién d6 vao viéc van
dong hau trudng & Hoa Ky nhu ching ta di thay.

Lich st Trung Hoa c6 k€ lai, khi mot nhin tai cta nuéc Té Ia
Anh Anh thdt 16c, nudc Té 1am tinh trang khing hodng. Trong khi
d6, nuéc LS nhd c6 Khéng T gitip, da trd thanh mdt nudc dai tri.
Vua nudc Té 1a Té C4dnh Cong biét thé nao vua nudc LS 1a L Dinh
Cong ciing dem quin ddnh nudc Té nén dém ngay lo ling, mat in
mat ngli. Pai phu clia nuc Té 1a Lé Di lién vao tdu Té Canh Cong:

- Dai Vuong bat tdt phdi lo ngai vé Khong Tit.

Vua Té tr3 15i:

- Chinh nho nguoi 4y ma nudc Lo tién 1én hang cuong quéc, qud
nhan khong lo ngai sao dugc?

Lé Di chdm rdi trinh bay:
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- T6i thuong nghe thdy hé trong nuéc diugc tri an hoan toan thi tir
vua dén té tuéng va bd quan déu sinh long kiéu dat. Vua t6i nuéc L6
kho lot ra ngoadi thong 1é dy. Vay t6i cé cdi ké nay, néu Pai viiong
cho thi hanh thi ngdi & nha cing cé thé triv duge moéi hiém hoa nudc
Lé.

Pai Vuong hoi lai:

- K& gi?

Lé Di tau:

- Xin Pai vuong tuyén chon mot doan nit nhac, thita cd dem dang
1én cho vua L3. N&u vua 4y chiu thiu nhan, tit nhién s& chénh
mang viéc triéu chdnh. Vua ma chénh méang thi phuong phap linh
dao tuyét vdi clia Khdng Tt ciing vit di. Khi vua tdi nudc LS xa
nhau thi Khdng T phai bd nudc LS ma di.

Té C4nh Cong suy nghi mot lic rdi tra 15i:

- Pudc! K€ Ay rat hay.

Sau d6, Té Canh Cong lién sai Lé Di chon 80 gii dep, tudi 16n
nhat 12 20, chia 1am 10 doi, cho mic y phuc that dep va tip mda hat
theo 18i Khuong nhac. Sau khi luyén tip xong, vua tuyén chon 120
con ngua hay, tra yén lac bing vang bac ruc r8, va sim nhiéu 1& vat
roi sai st dem qua dang cho vua nuéc LS. Khi d€n thanh Nam Mon,
st nudc Té cho dan mot bén 13 dan ngua va mot bén la doan nir
nhac, r6i vao ding thur cia vua Té cho vua L3. Poc thur cia Té C4nh
Cong, vua nudc L rat bing long.

Quan Tuéng Cong clia nude LS 1a Quy Hoan Tw, nghe néi ¢
doan nit nhac, lién thay gip y phuc va din vai ngudi tAm phiic ra
Nam Mon xem. Thdy quan Tudng Cong ra, nhac trudng ctia doan nit
nhac lién bit dau cho mda hat. Ti€ng ca, ti€ng nhac va nhitng than
hinh uén éo da 1am Quy Hoan Tt say mé. Trong ngay hom d6, vua
L3 Pinh Cong di ba 1an cho ngudi ra triéu Quy Hoan T vio, nhung
Tudng Cong ctr ditng xem mua hdt, khong chiu vao.

Hom sau, Quy Hoan Tt vao 1am triéu, vua Ld dua thu cda vua
Té& cho Quy Hoan T xem. Poc xong, dng ta tau lién:

- Ddy la long tot ciia Té Cdnh Cong va la mot cdch bay t6 su thdn
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thién gita hai nudc, Pai vuong khong nén tiv chéi dé khdi lam mat
long mot nudc ban.

Vua L6 héi:

- Vay doan nit nhac dang ngu & dau, ta c6 dén xem dugc ching?

Quy Hoan T tau:

- Poan nit nhac dang & truéc Nam Mén, nhung néu Dai viong
ngu gid dén do, cdc quan khong khéi kinh déng va khé trdnh dugc
tiéng di nghi. D€ tién viéc, Dai viong nén cdi trang, cing ha than di
duong ving dén dé ma thudng thiic.

Khi thdy doan nif nhac nu6c Té mia, LS Pinh Céng sung suéng
qud. Pém hom dé, vua triéu mot minh Quy Hoan Tt vao viét thu
cam on vua Té va dem mot trim nén vang ting cho st Té, khong
cAn hoi ban véi triéu dinh. Sau d6, vua truyén cho doan nif nhac vao
cung, cdn ngua giao cho binh bd nudi dudng. T d6, vua mai miét
thudng thitc doan nit nhac, khong lo gi dén viéc triéu chanh nita.

Nghe tin nay, Khéng T budn 1im, ct than thd hoai. T Lo lién
thua v6i Khong Ti:

- Néu triéu chdanh nuéc L bai hoai, Phu tit nén sém liéu roi di noi
khdc cho ém. Tai sao lai & ddy xem su truy lac cia nhitng ké khong
con dém xia téi minh va chig kién sy tan phd?

Dén 1€ T€ giao (1& TE Troi), L6 Pinh Cong chi t6i 1am 1& qua loa
roi voi tr§ vé vui vdi doan nit nhac, khong chia thit cho cdc quan
nhu thong 1&, Khéng Tt lién néi véi T Lo:

- Dago ta hét thi hanh & day duoc nita roi.

Sau d6, Khéng Ti trd an tif quan, bd chitc Trung T€ (Thi Tudng)
ma ra di. Nu6c Lo cit suy sup dan.

Nudc Té khong phdi tdn mot miii tén hay mdt chi€n si nao khi ha
nude Ld. C4c nude Tay phuong cling khong phdi ding mot vién dan
nao dé lam sup dd cac ch& do cong sin Pong Au. Nhung cho dén
nay, “ngudi Viét quoc gia” khé ma chap nhian nhitng 16i ddnh nay.
Phin 16n nhdt dinh theo dudi dudng 18i chdng Cong nhu thdi 1945
dé&n 1975, mic dau da thua.

N6i ring “ngudi Viét qudc gia” khong thay ddi gi ca trudc tinh
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th€ méi thi khong hoan toan ding. Mot hom, tdi di vao chg My,
thd'y ba me con ngudi Viét Nam dang di chon hang, miéng c la to
va kéu nhau 6i 6i, tudng nhu dang & chg Bén Thanh. Nhitng ngudi
MY ctt ditng nhin ho va 1ic ddu. T6i gid v& di ngang rdi néi nhd véi
ba me: “Néi nho nhd théi. Ba khéng thdy nguoi ta dang nhin ba dé
sao?” Ba ta quay lai qudt toi: “Bé anh la cong an hay sao ma cdm
t0i ndi lon?” Toi bd di. Ba thdng sau, t6i gidp lai ba me con nay &
trong chd M§, ho ban v6i nhau vé nhitng mén hang rat nhé nhe, va
18y hang & chd nao b lai chd dé, chit khdng con vt lung tung nhu
1an trudc nita. Toi thay 13i nhidc nhd cla tdi lic dau da 1am ho gian,
nhung khi vé& nha hdi lai ba con, ho mdi biét tdi nhic ding nén da
thay ddi. Nhung diy chi 12 chuyén nhé. P&i véi chuyén 16n nhu
chuyén cong ddng hay chuyén dit nuéc, khé ma nhic ho lim.

“Chuyén Mot Dong S6ng” da dugc dong thanh phim. Trong ciau
chuyén d6, tic gia k€ lai ring c6 mot gia dinh ngu phd sudt ddi song
trén thuyén. Bdng nhién vg 6ng ta mic bénh thd td va chét. Ong ta
xin dua xdc vg vao dat lién chon. Khong lang ndo chiu cho 6ng
chon, vi sg 14y bénh. Ong phdi di mua mét cdi hom, bd xdc vg vao
roi tang dudi 1ong song. Tir d6 6ng quyét dinh khdng budc xudng
thuyén nita. Hai di¥a con cla 6ng, mot trai mot gdi, khi 16n 1én, da
vao bd dé€ ki€m vg ki€m chdng, dng ciing khdng chiu xudng thuyén
lam chd hon cho ching né. Khi hai dia da thanh gia that va bd
thuyén ra di v6i mdt cudc song mdi, ong lin xudng ddy song, ndi
chdn xdc vg dng va chét ludn § do.

R4t nhiéu “ngudi Viét qudc gia” ciing nhit dinh sdng nhu 6ng
ngu phd & trong cAu chuyén nay. B4 Duong c6 viét hang ngan bai
phi€m luin ciing ching lam ho thay ddi dugc. Ong c6 k€ lai ring
khi nhd dng c6 doc thdnh kinh va thdy c6 doan ghi lai 18i Chda
Jesus trudc khi chét nhu sau: “Xin tha thit cho ho, vi ho da lam
nhiing diéu ma ho khong hiéu”. Ong néi ring lic d6 6ng thiy ciu
nay chi 12 mdt cu tam thudng. Khi 16n 1&n, dng ciing thiy d6 12 mot
cAu tAm thuong. Nhung khi tudi ddi dia x€& chiéu 6ng mdi nhan ra
cu d6 that thAm thiy, that dau long. Ong két luan: “Cé khdc nao
nguoi Trung Quoc sé di trd thanh xdu xi vi ho khéng biét ring minh
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xdu xi”. Ngudi “Viét quoc gia” cling thé thoi.

Thé hé cta chién tranh Viét Nam thudc c3 hai bén s& 6m theo
hoai bdo va cdch hanh dong clia ho xudng dudi long song nhu hai
vg chdng ngu phii néi trén. Ho ching bao gid chiu trd lai bd. Nhung
con chdu ho s& tim ra 16i thodt. Vi thé, cling nhu B4 Duong, tir 10
nim qua, TG Gan da c6 gdng ngdi viét lai lich st nu6c nha. Hy vong
nhitng trang st d6 s& gitip cho nhitng th& hé tdi hi€u ro vé dit nue
minh hon va tim dugc con dudng dwa dit nudc ra khdi ngheo déi va
4p bitc, dudc song dan chii va ty do hon.

Ta Gan

(Titc Cyu sinh vién Pai Hoc Ludt Khoa S3i GonNguyén Cﬁ\n)
IR L i

Luat sw trung thuc

Mot nir chuyén gia tu van bat dﬁu tach ra thanh 1ap doanh nghiép
riéng. La mot phu nit tinh tdo va can man, chang may chbc ba da lam
doanh nghiép cua minh phat trién dén mirc cAn tuyén thém mot sd
ludt su dé 1am nhan vién tu van.

Ba bit dau phong van Umng vién dau tién:
- T6i chdc rang anh ciing hleu trong mot moi truong lam viéc nhuw
thé nay, si chinh triec ciia méi cd nhan la cuee ky quan trong. Hay cho
16i biét, anh c6 phai mét ludt sw trung thuce khong?
- Trung thie? - Ung vién thdt 18én. - Hay dé téi ké cho ba nghe mét
cau chuyén dé chirmg minh diéu d6. Téi trung thic dén mirc cha toi
cho t6i vay 15 nghin déla dé theo hoc trwong ludt va t6i d tra song
phang dén ting xu khi t6i tham gia tranh tung vu kién ddu tién.
- An twong ddy... - Ba chu tuong lai nhan xét. - Con vu kién do la vé
cdi gi vay?

Vién luat su ling tang mot gidy roi thira nhan:

- Cha t6i kién t6i dé doi lai tién.
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Khoa hoc & Phdp ly:
VUAN BABY VA
PAI THE MAU THA

Ta-quéc-Tuin

Mot ngudi phu nit c6 chdng vi nguyén nhin nao d6 khong
thé thu thai va sinh nd dugc, hoic mot ngudi phu nit khong mudn
18y chong nhung lai mudn c6 con, thudng nudi mot dia tré 1am con
nudi. Tuy nhién, lai c6 nhitng ngudi phu nit ¢6 chdng mudn cé con
mang huyét thong ctia chdng minh, chit khong mudn nudi con ngudi
khéc. Nhitng ngudi phu nit nay tit khodng thap nién 1970 trd di cang
ngay cang thich s dung phuong thitc nhd mot ngudi khong cé lién
hé vg chdng sinh con hd qua k§ thuit thu thai nhin tao nhiéu hon.

Ngudi dan ba sinh con hy d6 dudgc goi trong Anh ngir la
surrogate mother (c6 nghia 12 me thay th€) ma ching toi tam dich
12 dai the mdu than®. Hanh dong sinh con ho nay goi 1a surrogacy
(dai th&) va khé u6c vé viéc ndy dudc goi 1 surrogate contract
(kh& u6c dai thé).

Black’s Law Dictionary di dinh nghia dai th€ miu than la:

“1. Mot nguoi dan ba sinh con h mét nguoi dan ba khdc réi
nhugng do mau quyén cia ba cho nguoi dan ba dé va chong ba ta
2. Mét nguoi thuc hanh vai tro ciia mot nguoi me... »@)

Phuong thifc nhd ngudi sinh con ho d phét sinh mot s6 van dé
luat phép.

Mot trong nhitng van dé d6 1a trudng hgp sau khi sinh con,
ngudi dai th€ miu than khdng chiu trao con theo qui dinh ctia kh&
udc dai thé ma ngudi dai th€ miu thin 13 mot ngudi két uSe. Van dé
nay lan du tién duge xét xi¥ nim 1987 tai ti€u bang New Jersey
trong mét vu tranh tung quan trong cé li€én quan t§i mdt ngudi con
thu thai nhin tao vdi tinh tring ctia mdt ngudi dan 6ng khong phai
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12 chdéng clia ngudi sinh ra. D6 1a vu Baby M., mot vu 4n d3 lam
chan dong du ludn trong nudc, nhat 1a trong gidi luat hoc.
Noi Vu

Ngay 6.2.1985, 6ng William Stern va ba Mary Beth
Whitehead da ky mot khé€ udc dai th€. Theo khé udc, tinh tring cla
ong Stern sé dugc ciy vao tif cung clia ba Whitehead. Khi thai dudc
két, ba Whitehead sé& mang thai, sinh con va trao ngudi con cho vg
chdng Stern. Sau d6 ba Whitehead s& 1am moi thii tuc cin thiét dé
chdm dit miu quyén ciia ba d6i véi ngudi con d€ cho ba Stern c6
thé thu dudng ngudi con.

Chong ba Mary Beth Whitehead, tén Richard Whitehead, ciing
la mot ngudi két wéc, con ba Stern thi khong. Ong Richard
Whitehead hda s& 1am moi thi tuc cin thi€t dé€ khudc tir sy suy
dodn phu hé (presumption of paternity) theo Luat Gia Hé
(Parentage Act).

Mit khac, midc du ba Stern khong phai 1a mot duong sy trong
thda hiép dai th& nay, nhung kh€ u6c lai cho ba quyén gidm ho duy
nhat doi véi ngudi con trong trudng hgp dng Stern qua ddi. Viéc ba
Stern khong phdi 1a mdt ngudi két ude trong khé ude dai thé c6 1€ 1a
dé tranh khong bi phdp qui bdn tré con (baby-selling statute) dp
dung trong thda hiép nay chi phdi.

V& phan dng Stern, 6ng ddng y viéc thy tinh nhin tao va trd
cho ba Whitehead mot s6 tién 12 $ 10,000 sau khi sinh va trao nguoi
con cho dng.

Hon nita, 6ng Stern con ky modt khé u6c khic, dong ¥ trd cho
Infertility Center of New York mot sd tién 1a $ 7,500. Trung tim
nay an bai cho cdc duong sy gip nhau, gidi thich cdc thd tuc cho ho,
cung c4p cdc gidy to k&t uSe va cd ludt su ¢d van nita.

Sau vai 1an cdy tinh trung trong vai thing, bd Whitehead da
thu thai va ngay 27.3.1986 sinh mot bé gdi, ma 6ng ba Stern dit tén
12 Melissa (trong t6 tung ndy goi 1a Baby M.)

Tuy nhién, ngay khi mdi sinh Melissa ba Whitehead thd'y minh
khong thé nao rdi bd bé ma ba di cdm thdy mot giang budc trong
khi mang thai. Ba di t4 y cho 6ng ba Stern thiy su quyén luyén nay
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khi ho t&i bénh vién néi cho ba hay ho s& ddt tén cho em bé 1a gi.
Lic d6 ba khéc niic nd va t6 y khong mudn r&i Melissa. Ba con néi
Melissa trong gidng con gdi clia ba nita.

Du vay, ngay 30.3.1986 ba da trao Melissa cho dng ba Stern
tai nha ba. T6i hom d6 ba Whitehead hét stic dau budn khong sao
chiu ndi, khong thé in ngti hay 1am bt cit viéc gi khéc.

Do d6, ngay hom sau ba Whitehead d&€n nha dng ba Stern, néi
cho ho hay ba khong thé nio song khong c6 Melissa dugc va mudn
c6 bé, du chi 1a trong mot tuan 1€, sau d6 ba sé trd bé cho 6ng ba
Stern.

Ong ba Stern hét stc kinh ngac khi thiy mitc d6 dau khé cia
ba Whitehead va sd ring ba Whitehead c6 thé tu t, nén, d€ tranh
cho viéc khong hay nay xay ra va ciing vi tin tudng 1a ba Whitehead
s€ giif 101, da trao Melissa cho ba Whitehead.

Tuy nhién, sau d6 ba Whitehead da tir chdi khong chiu trao tra
bé Melissa, nén 6ng Stern da dé don kién & toa, xin chadp hanh khé&
u6c dai the. Trong don, 6ng néi ring ba Whitehead ching nhitng 1a
da tir ch6i khong chiu thi hinh khé& u6c dai th€ ma lai con doa 1a sé&
trén khdi New Jersey, mang theo Melissa dé tranh khong cho ong
Stern gidm hd Melissa.

Qua thyc ba Whitehead da 1am nhu vdy. Khi trdt tdoa dugc dua
dé&n nha ba Whitehead, vdi su gitip d& clia cidnh sit va sy hién dién
ctia dng Stern, thi bé Melissa dugc dua ludn qua ctta s& cho dng
Whitehead, trong lic nhitng ngudi mang trat toa dén dang cung ba
Whitehead tranh luin vé tén ctia bé, va 6ng Whitehead da mang bé
di tron.

Vg chdng Whitehead chay trén dén tiéu bang Florida. Thoat
dau ho & nha bd me ba Whitehead, tai ddy mot trong nhitng ngudi
con clia bda Whitehead dang sdng. Sau d6, trong ba thang lién ho
song & trong khodng 20 khdch san, khi xa 1it quan (motels) va nha tu
dé tranh khong bi bit.

Thinh thodng ba Whitehead goi dién thoai cho 6ng Stern dé
ban vé van dé. Theo khuyén cdo clia luit su, 6ng Stern da thu bing
nhitng cudc dién dam nay. Céc lan néi chuyén ctia ba Whitehead
cho thdy ba cang ngdy cing gia ting tranh bién vé van dé 1gi ich,
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dao dic va quyén lyc, kém theo nhitng 15i de doa ba sé tu t, giét
Melissa, v con gian trd budc tdi 1a 6ng Stern da sdch nhiu tinh duc
con gdi ba.

Cudi cung 6ng ba Stern di bi€t dugc chd & clia dng ba
Whitehead, nén di lam thém céac to tung b6 tic & Florida va xin
dugc 1énh tdoa budc 6ng ba Whitehead phai trao ndp Melissa. Canh
sat Florida chdp hanh 1énh toa va 18y dudc bé tir trong nha cha me
ba Whitehead, rdi dwa bé vé trao trd 6ng ba Stern.

Lénh trugc clia tdoa dn, ban cho mdt bén (ex parte), trao viéc
gidm hd Melissa cho 6ng ba Stern trong khi t6 tung dugc xét x{
(pendente lite), dd dudc toa thu ly tdi xdc nhan sau khi cdu xét
nhitng trinh bay ctda hai bén duong su do luit su dai dién. Trong khi
chd dgi quyét dinh cudi cling clia tda 4n, ba Whitehead dugc phép
dé&n thim bé Melissa c6 gi6i han.

Phin Quyét ciia Toa Thugng Thim Tiéu Bang New Jersey

Vu kién kéo dai 32 ngay, trong d6 c¢6 nhiéu thugng td trung
gian (interlocutory appeals), 23 nhin ching vé cdc sy kién din trén
va 15 gidm dinh chuyén mon, trong d6 11 ngudi diéu tran vé van dé
gidm hd va 4 ngudi vé chitng mach miu bi xd ciing phiic hop
(multiple sclerosis) cia ba Whitehead.

Cudi cling Toa Thugng Thim ti€u bang New Jersey da dua ra
y kién sau:

“Nguoi cha rudt da trd tién dai thé cho nguoi dan ba bang long
thy tinh va sinh con hd. Khi nguoi con sinh ra, nguoi cha khéong phdi
la dd mua nguoi con. Nguoi con chinh la con dé cé lien hé di truyén
ciia 6ng. Ong khong thé mua dugc cdi gi da la ciia éng Chiing ta cé
thé lgp ludn rdng néu nguoi ta cé quyén sinh con bdng tinh giao thi
nguoi ta ciing cé quyén sinh con khong bang tinh giao. Néu viéc sinh
con dugc bdo vé thi phuong tién sinh con ciing phai dugc bdo vé. Gid
tri va logi ich lam co sé cho viéc tao dung gia dinh bang bdt ci
phuong tién nao ciing khong co gi khdc biét. Vi vdy toa quan niém
rdng phuong tién dugc bdo vé bao gom cd viéc ding dai thé toa két
lugn va phdn rang théa hiép dai thé phy mdu la mét khé woc cé gid
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tri va c6 thé chdp hanh theo Ludt New Jersey. Quyén ciia cdc duong
su két uéc duge bdo vé hop hién theo Tu Chinh An 14 ciia Hién phdp
Hoa-ky.” 217 N.J. Super. 313, 525 A. 2d 1128, 1157, 1164, 1166
(Ch. Div. 1987).

Poan tda da phdn dinh nhu sau:

- Thit nhat, kh€ uSc dai thé trong vu nay c6 hiéu luc.

- Thit hai, véi bing chitng rd ring va c6 tinh c4ch thuyét phuc,
v6i mot bing chiing khong thé nao nghi ngd dudc 1a 1gi ich t6t nhat
ctia bé Melissa la trao bé cho ngudi cha rudt giam ho.

- Thit ba, ra 1énh chAm dit cic miu quyén clia ba Whitehead.

- Thit tw, cho phép ba Stern dugc nhian nudi bé Melissa chi€u
theo kh& udc dai thé.

Sau d6, vi ¢6 sy tranh chap vé bdn quyén sich va phim &nh vé
vu nay, ba Whitehead da thugng t6 1én Tdi Cao Phdp Vién tiéu
bang New Jersey (viét tit: TCPVNJ).

Phin Quyét ciia Téi Cao Phap Vién Tiéu Bang New Jersey

Trong khi chd ddi viéc thuong t6 dugc citu xét, TCPVNJ da
cho phép ba Whitehead dugc ti€p tuc thim bé Melissa, nhung giGi
han nhiéu hon. Sau mot loat nhitng don khang t8, tdoa da cho phép
ba Whitehead dudc tw do dén thim bé Melissa ma khong bi ai gidm
sdt, cdn trd. Tda cling ra 1énh cAm hai bén khong dugc cong khai
thdo ludn vé quan hé cla ho ddi vdi bé Melissa hay ban “bdn quyén
lam phim dnh” n€u khong c6 sy chdp thuan trude cla tda.

Tié€p theo, trong phdn quyé&t Matter of Baby M., 109 N.J. 396,
537 A. 2d 1227 (1988), TCPVNIJ da dua ra nhitng nhén xét va phan
dinh sau:

- Thtt nhat, kh& uéc dai thé vo hiéu luc vi né truc ti€p xung dot
v6i cac phap qui hién hitu va vdi trit tuw cong cong clia ti€u bang,
nhu duge bi€u dat trong luat phdp va 4n 1é cla ti€u bang. “Viéc trd
tien cho dai thé' mau than bat hop phdp, cé 1€ con cd pham phdp nita,
va c6 khd ndng lam gidm phdm cdch ciia phu nit.” (tr. 1234)

- Thit hai, mic du cdc duong sy dd cAn than déng khung kh& udc
12 kh€ u6c dich vu, khé& udc ndy vin xung dot vdi cdc luat 1é manh
mé ngin cAm tra tién trong nhitng vu thu dudng con. Tda nhin xét
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ring cdc luat 1& cAm bdn tré em nhim muc dich ngin nglra sy 1gi
dung tat cd cdc duong sy va nhim xtc ti€n céc 1di ich t6t nhit cia
tré em.

- Thit ba, thda hiép chdm dit miu quyén ctia ba Whitehead
xung ddt v6i cac diéu khodn phap qui doi hdi bing chitng ngudi me
khong thich déng (proof of unfitness) hay bd rdi con trudc khi chAm
diit mAu quyén hay cho phép nhin nudi con.

- Thit tu, w6c khodn ddng y nhugng dit con khong thé gidi trir
dudc cdc vi pham luat 1& ti€u bang d6i véi viéc nudi con qua gidi
thiéu tu (adoption of a child through private placement).

- Thit nim, khé& uSc ciing vi pham trat tuy cong cdng do viéc phdi
tri sy gidm ho con trude khi con ra chao ddi ma khong quan tim dén
céc 1di ich t6t nhat cda ngudi con. Mot khé€ u6c nhu vay c6 kha ning
lgi dung ngudi nghéo va trir khit nguyén tic tdt y€u la tu nguyén
ctia mdt thda hiép c6 hiéu lyc cau thiic. N6 ciing c¢6 thé c6 nhitng
anh hudng bat 1¢i ddi nghich khong thé ludng dugc ddi vdi cha me
rudt, cha me nudi, ciing nhu ddi v6i ngudi con.

- Thit sdu, quyén sinh duc (right of procreation) khong dem lai
cho ngudi cha rudt va vg dng quyén gidm hod con. Tuy nhién, cin cit
vao nhitng 15i diéu trin cla cdc chuyén vién giam dinh, TCPVNJ
k&t luan 1a vi 1di ich t8t nhat cho bé Melissa, tda da trao quyén nay
cho 6ng ba Stern, con ba Whitehead dugc quyén dén thim theo
nhitng diéu kién do tda triing thAim quyét dinh.

Phdn Quyét Trung Thdm ciia Toa Thuong Thdm Tiéu Bang
New Jersey

Khi tring thim, Toa Thugng Thim ti€u bang New Jersey di
c6 nhitng quyét dinh sau:

- Tht nhat, vi 1gi ich t6t nhat clia bé Melissa, tdoa cho phép ba
Whitehead — lic nay da ly di v&i 6ng Richard Whitehead va tdi gid
véi 6ng Gould — dugc tu do thim bé Melissa khong bi ai gidm sit,
khong bi ai 1am gidn doan. Toa c6 quyét dinh nay vi khong thiy c6
bing c6 ddng tin ndo hay y ki€n clia cdc chuyén vién gidm dinh nao
cho thdy bé Melissa c6 thé bi hai vi nhitng 1in thim cda ba
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Whitehead-Gould. Toa cling nhin thdy cudc song gia dinh véi
chdng méi clia ba da 6n dinh va ba di nhin 14 ba s& khong bao gid
dudc quyén giam hd d6i véi bé Melissa cd. Hon nita, Melissa ciing
thuong mén ba va khong té dau hiéu gi 12 bat an khi phai chia tay
v6i ba mdi 1an thim viéng.

- Thit hai, mdi tudn 2 ngay va ngay cudi tudn ct hai tudn mot 1an
Melissa ¢ v6i ba Whitehead-Gould, con nhitng ngay khdc & v6i 6ng
ba Stern.

- Thit ba, d€ cho moi ngudi c6 thé thong cdm va hgp tic véi
nhau, tda di quy€t dinh ¢t mot chuyén gia vé kién khang tinh than
(mental health professional) va truyén cho cdc duong su phdi tham
du cdc bubi c6 van.

- Tht tu, tda da ngédn chdn va 1€nh cho cic dudng sy khong dugc
cong khai ban luan vé lién hé ctia ho d6i vdi Melissa hay cdc hoat
dong clia Melissa, cling nhu khdng dugc bdn cdc bdn quyén phim
dnh c6 lién quan t6i Melissa n€u khong c6 sy chap thudn trude clia
toa an. In re Baby M., 225 N.J. Super. 267, 542 A. 2d 52 (Ch. Div.
1988).

Nhdn Xet

Vu 4n Baby M. trinh bay bén trén 12 thi du dién hinh cho nhu ciu
c6 ngudi sinh con ho cling 1a nhitng van dé phép 1y c¢6 thé xdy ra
trong ba lanh vyc kh& uéc, nghia dudng va gidm ho. Tuy nhién mic
dd trong vu nay tda 4n cho phép dai th€ miu than néu sy dai th&
dudc 1am mot cdch ty nguyén mién phi cling nhu cho ngudi dai th&
mau than dugc quyén thay d6i y ki€n va duge xdc nhan miu quyén
clia minh, s an bai nay 1am mat di nguyén nhan (consideration) can
thi€t cho mdt khé udc c6 gid tri.

Ta-quéc-Tuan

Chii Thich

(1) Nguoi Nhat-ban dich 1a dairi haha (phién 4&m Hédn-Viét 1a dai ly
mau).

(2) Black’s Law Dictionary, do Bryan A. Garner lam chu bién,
West, St. Paul, Minnesota, 4n ban thit 7, 1999, tr. 1458.
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TiNH & LY:

HON NHAN TAN VO

CSVLK Nguyén Vin Giuc
Nguyén Ludt suToa thuong Tham Salgon

Theo truyén thuyét ching ta dugc biét dén nhiéu chuyén tinh
mé ly rung ron nhu nhitng chuyén Trau Cau , Truong Chi va My
Nuong nhung it ¢6 chuyén néi vé nhitng cudc hon nhan tan v .
Tac gia Tran Trong Kim trong Viét Nam sir luoc cho rang vi thiéu
sir lidu chung ta khong biét gi vé sinh hoat hing ngay cia ngudi
Viét Nam trude thoi Bic thude .Tuy nhién 1an mo theo ca dao tuc
ngit chung ta c6 thé thiy nhitng cudc chia tay that ngdm ngui ,
nhiing 10i trach méc that nhe nhanh nhung khong thiéu mia mai ;

Cong anh xiic tép nuoi co
Co an co béo co gio lén cdy
Hayla:
Ai dem con sdao sang song
Dé cho con sdo s6 long bay di .

N6i dén ca dao tuc ngit , chung ta khong thé xac dinh dugc
khong gian va thoi gian phat xuat nhung qua ca dao tuc ngi
ching ta c6 thé hinh dung dugc nep song trong dan gian . Nép

song 4y d6i khi khac hin Vol nép song dugc md ta trong van
chuong tac nho . Theo truyén théng Khong Gido , ngudi dan ba
Viét Nam khi xua khép minh trong khuén mau “ tam tong tir
dac’va cho do 1a thudc do gia tri ciia nguoi thuc nir ; Yéu diéu
thuc nlr , quén t& hao clu «. Quan niém do6 da in sau vao tdm kham
ngudi phu nir Viét Nam qua nhiéu thé hé nhét 1a nhimg nguoi tu
cho minh 1a dong doi nho gia mic du d6i khi ho chéng hép thy
dugc nho hoc bao nhiéu . Bi voi ho cau “xuét gia tong phu” da
tr¢ thanh dinh luat nén ly di 1a chuyén chéng dang dung “ . Ngay
nay ly di da tr¢ thanh hién tuong qua phé thong & trong nudc ciing
nhi1 & hai ngoai . Nhiéu nguoi cho rang ching ta dang sdng trong
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thoi ky phong héa suy doi . Nhitng nguoi khac cho rang do 1a ddu
hiéu cua tién b6 . Nguoi phu nit Viét Nam da dugc giai thoat khoi
nhimng quan niém qua khat khe cta xa hoi ngay xua . Mdi nguoi
mdt ¥ . Chang ta kho 1ong c6 mot két luan nhat chi . Tuy nhién
chic ching ta déu nhin nhan ly di ciing ¢6 nhimg hau qua tai hai
cho c4 nhédn va gia dinh lién hé . Néu xi hoi ngay xua di coi than
phan dan ba nhu canh chim 1dng ca chau thi xd hoi ngay nay da
gieo canh cdi cut cho nhitng dua tré vi thanh nién méc dau cha me
chung con séng SO SO tmoc mit .

Co lée Hoa Ky la quoc gia co nhiéu kinh nghiém vé nhiing vu
hon nhan tan v& . Hau hét cac tiéu bang déu cho phép thuan tinh ly
hon (non contest divorce) va ty do ly hén ( No fault divorce )
nghia 12 hai bén hodc mdi bén phdi ngiu duoc quyén xin ly hon
ma khong can vién dan 16i cua bén kia hodc chi can nai 1y do cudc
song chung khong con thich hop nita ( incompatility) 1a du dé don
xin ly hén duoc phé chuan . Mic dau viée ly di duoc dé dang nhu
vay , tai Hoa Ky , nhitng vu bao hanh trong gia dinh thuong xay ra
nhu com bita d6i khi con di dén 4n mang .

Qua man anh truyén hinh chung ta duoc thiy c6 ong cho vo
di mo tom dudi day bién , c6 ba dung xe hoi dé chét chong ngay
gitta cho . Nguoi ta kho co thé hiéu duogc tai sao nhing tham
trang nhu vay c6 thé xay ra ngay trén manh dat ty nhan 14 dinh cao
cia nén van minh hén dai . Cdc nha nghién ctru thude vién Pai
Hoa Buckley , California nhan dinh rang ly di dd gy nén nhiing
hoi chimg l4u dai nhét 1a d6i véi ngudi phu nit . Mic cam thit bai
d3 dem dén han thi ma nhimg nguoi ly di phai ddi dién trong sudt
cudc doi con lai . Céc luat su chuyén vé luat gia dinh ciing cho
biét ly di 1a nhitng vu kién ric réi nhit , kho hoa giai nhit vi doi
khi viéc tranh chip khong bit ngudn tir quyén loi vat chit ma bat
ngudn tir han thu .

Tai cac Toa an Hoa ky , thu tuc ly di dugc qui dinh hét suce ti
mi , tr m§t an Iénh cho phép biét cu ( separation ) Toa an ban
hanh 4n 1énh tam quan va cip dudng cic con vi thanh nién (
temporary custody ),an 1énh cap dudng tam thoi cho ngudi phdi
ngau dugc goi 1a temporary alimony hay ciing dugc goi 14 spousal
support . Ciing nhu tai cac tiéu bang di phé chuan du thao tu
chanh Hién Phap E.R.A ( Equal right amendment) tiéu bang Texas
khong coéng nhan quyén duoc cip dudng sau khi ly hon . Ngudi
dan ba chi c6 thé nhan cip dudng tam thoi trong thoi gian cho doi
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an ly hon .Tét ca an lénh noi trén déu c6 muc dich stra soan cho
mot cudc chia tay trong trat ty . DAi voi nhiing tranh chap khac
xay ra trong lac cho doi don xin ly di dwoc ciru xét Toa co thé s&
ban hanh nhiing 4n 1énh goi chung la restraining orders hay
Temporary restraining orders (T.R.O.) tuwong duong véi an 1énh
khan cip tai Viét Nam khi xua , dé ngan ngira nhiing xung dot ,
bao hanh c6 thé xay ra . Vi du Toa c6 thé ban hanh én 1¢nh
cAm nguoi chong khong duoc dén gin nguoi vo trong khoang mot
trim budc . Cing nhu 4an 1énh khan cdp tai VN khi xua ,
restraining order duoc ban hanh theo don xin cia mot bén duong
su , néu co tranh chip hai bén phai xin chanh 4n ding duong dé
nghe d6i bén tranh luan . Ciing can ghi nhan , tuy ly di 1a mot thu
tuc dan su to tung nhung bAt tuan 4n 1énh cta Toa co thé bi truy tb
va phat vé toi Contempt of court twong dwong véi tdi nhuc ma
thdm phan & VN khi xua .

Sau khi da ban hanh cac bién phap tam thoi nhuda noéi 6 trén
, Toa s& cho phép mo cudc diéu tra ( Discoveries ) dé doi bén tim
kiém bang chimg lam cin ban cho nhiing thinh ciu ciia mdi bén
duong tung . Cudc diéu tra s& do doi bén luat su thuc hién , gdm
c6 viée trao doi cac cau hoi ( interrogations) va cau tra loi cua doi
bén duong tung ; viée trao ddi cac chung tir mudn dé nap trudce
Toda . Sau ciing 1a mot bién ban khau cung ( Deposition) duoc thuc
hién trudc sy hién dién cia luat su d6i bén , bién ban dugc ghi
nhan bai luc su ciia Toa an ( Court reporter ) . Trudc khi khai khau
cung , nguyén don , bi don hay nhan chirng phai gio tay tuyén thé
no6i su that nhu khi cung khai truéc Toa . Trong mét cude léy khau
cung du 13 trong tha tuc dan su , ngudi noi dbi co thé bi truy 6 vé
t6i Perjury twong dwong voi toi thé gian & VN trudc kia . Thong
thuong ludt su nguyén don dimg chu dong trong cude diéu tra vi
theo luat Hoa Ky , ganh niang din chimg ( burden of proof ) thudc
trach nhiém cuia nguyén don .

Ciing nhu trong cac vy tranh tung vé dan sy khac , sau cudc
diéu tra Toa 4n khuyén khich hai bén diéu dinh dé ky két mot thoa
thuan giai quyet cac van de lién quan dén viéc phan chia tai san
chung , quyén gitt hodc tham Vleng con cai vi thanh nién , trach
nhiém cp dudng v.v..Cudc didu dinh c6 thé thyc hién truc tiép
gitta doi bén hodc qua trung gian mét vién chirc chuyén mon goi l1a
Mediator . Néu cudc diéu dinh that bai Toa s& giai quyét cac van
dé lién quan trong mot phan quyét cho phép ly hon  Phan quyét
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ndy ¢ the bi khang cdo truge khi tre thanh nhét dinh . Riéng dbi
v6i tién cép dudng , quyen quan thu hogc tham viéng con céi vi
thanh nién lac nao moi bén cling co quyen xin sira d6i cho phu
hop véi tinh trang mai néu c6 su thay ddi tir khi 4n 1énh duoc ban
hanh . C6 nhiéu ngudi loi dung nguyén tic nay khiéu nai bét cir
diéu gi ma ho cho rang khong phu hop véi hoan canh méi , vi du
gia biéu trg cap hay thoi gian hodc cach thuc thim viéng con cai
v.v.. Chinh vi thé cac luat su cho ré“mg mot vy an ly di ¢o thé kéo
dai trong nhiéu nim . Nhiing dtra tré vi thanh nién trong mét cudc
hén nhan tan v& bdng nhién tré thanh ddi tuong cua nhirng cudc
tranh chap vi han thu . Nhitng cuc tranh chép co thé kéo dai trong
sudt tudi hoa nién va co thé luu lai dau tich sudt doi nhimng dira tré
vO toi . That ra trong thd tuc ly hon , ludt phap da du li€u nhiéu
bién phap dé bao vé quyén loi cua tré vi thanh nién . Bén canh luat
su cua hai bén duong tung Toa an thuong chi dinh mot luat su
khac goi la AD LITEM @dé theo rdi vu kién va bénh vuc cho quyén
loi cua tré vi thanh nién . Ngoai ra nhan vién S¢ Bao V& Thiéu Nhi
( Children Protection Agency ) cia Tiéu Bang ciing duogc tridu
dung dé theo ddi viéc chim soc tré vi thanh nién . Dbi voi nguoi
A Pong ching ta , sy can thiép cua cac co quan nay doi khi lam
thuong tén dén long t6n kinh cua con cai d6i v6i cha me .

No6i tom lai , néu ly hon da giap cho nguoi phu nir thoat
khoi canh chim 16ng , ca chéu thi ly hon ciing mang dén cho ho
nhimg d6 nat trong tim hon khong thé thoat khoi . Chi c6 tinh
thuong va su nhin nhuc moéi giai thoat chiing ta nhu 6ng cha chung
ta thuong nodi :” Mot cau nhin chin cau lanh “.

J0op. Ban .
4 A g e
Chuc Tét ..

(&)
Binh Tudt vé réi cac ban oi \%yﬁ\ﬁ

Tim nhau xum hop , mét ngay thoi

Thung liing hoa vang , noi woc hen

Vieon cam , gié mdt , chon hi vui

Anh vé bén dy tim ban cii

Téi ¢ bén nay , nho xa xo6i

Ngay xwa chiing minh ciing chung ghé

MGi diva bdy gio, “toa”mpt noi
CSVLK Nguyén van Giuc---
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LUAT DI TRU HOA KY:

NHAP ('ilmg HoA KY
THEO CHIEU KHAN
LoaI B

Vi KHAC HIEN
Cuu SVLKSG

Hang nidm, hang triéu nguoi tf cdc qudc gia trén thé gidi da
dugc phép nhap canh Hoa Ky vdi nhiéu 1y do khdc nhau, c¢é thé 1a
thdm vi€ng than nhan hodc du lich hodc vi cong viéc budn ban, kinh

Trong luat Di tri Hoa Ky, ngudi nudc ngoai duge cap chi€u
khdn nhap cdnh Hoa ky dudi nhiéu dién di trd khdc nhau dé dugce tu
do di lai hgp phap tai Hoa Ky trong mot thdi gian ngdn, rdi phai trd
vé dit nu6e clia minh, sau khi di dat dugec muc dich clia chuyén di,
nhitng chi€u kh4n nhip cénh loai nay khong phdi 1a chi€u khén di
dan (Immigration visas), dudc thudng trd dé dinh cu, 1am in, sinh
song ludn tai Hoa Ky, ma chi 1a chi€u khdn tam thdi, tam trd mot
thdi gian ngén tai Hoa Ky, goi la Nonimmigrant Visa.

Chi€u khén tam tri tai Hoa Ky chi 1a con ddu do nhén vién
Linh sy Hoa Ky d6ng trén s8 thong hanh (Passport) cia ngudi nudc
ngoai. Khi d&n cic ctta khdu quéc t&€ (phi trudng hoic hai cing) tai
Hoa Ky, nguoi nuc ngoai phdi xuit trinh s§ thong hanh c6 con
ddu thi thuc cia St quan Hoa Ky vdi nhan vién Di trid tai clra khiu,
nhan vién di trd s& cap cho ngudi nuéc ngoai mot thé mau tring ghi
o ngdy thing nim ngudi ndy dit chin dén nudc My, va ngdy hét
thdi han tam trd tai Hoa Ky, thé mau tring nay 1a Mau di trd 1-94.

Nguoil nudc ngoai vao Hoa Ky véi tinh cdch tam thdi trong
mdt thdi han ngdn va vi 1y do dic biét, c6 thé dugc gia han thdi gian
luu trd, thy thudc nhiéu trudng hop khdc nhau, ching han nhan vién
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dai dién ngoai giao nudc ngoai tai Hoa Ky, ngoai giao doan di du
hdi nghi, du hoc sinh, cdc nha kinh doanh di tham quan thi truGng,
ngudi dan di 1am viéc hodc huidn nghé, thim viéng thin nhan, du
lich, chifa bénh.. .., dic biét bao gdm c4 bdo linh gia dinh dién hon
phu hoic hon thé (K Visa) , hodc bdo lanh ngudi hon phdi ciing véi
con doc than (V Visa).

Trong cdc loai thi thuc nhap cadnh dudc cAp cho ngudi nu6c
ngoai dé tam trd tai Hoa Ky ngidn han, c6 chi€u khdn loai B 1a dé
tdi ma ma ching t6i mudn chia xé vdi qui doc gid trong bai viét nay.

Chi&u khén loai B gdm c6 02 loai 1a Chi€u khdn B1 va B2 .
A/ Chiéu kh4n loai B1 dugc cap cho nhitng

ai?

Chi&u khdn loai B1 dudc cip cho nhitng ngudi ngoai qudc vao
nudc My tam thdi v6i muc dich kinh doanh (B1 visas are for
individuals coming to the United States for business purposes),vi du:

a/ Vao Hoa ky véi tu cdch 1a dai dién thuong mai cia mdt Cong
ty nu6c ngoai dé 1ay don dit hang (Sales orders)

b/ Vao Hoa ky d€ gidi quyét van dé€ mau dich cho Cong ty nudc
ngoai

¢/ Vao Hoa ky dé nghién citu kha ning dau tw, kinh doanh

d/ Vao Hoa ky dé tham du hoi nghi thuong mai

e/ Vao Hoa ky d€ nhan gidi thudng kinh t& hoic thuong mai

f/ Vao Hoa ky @€ thuong thdo hgp ddng thuong mai

g/ Vao Hoa ky d€ tham gia phién Toa thuong mai ma Cong ty
nudc ngoai cé li€én quan

h/ Vao Hoa ky d€ tham gia huin nghé do Cong ty Hoa ky c6
hoat dong dau tu — kinh doanh tai ngoai quoc

B/ Chi¢u khan loai B2 dudc c4p cho nhitng

ai ?

Va chi€u khén loai B2 dudc cap cho nhitng ngudi ngoai quéc
vao nudc M§ tam thdi do nhitng nhu cdu ngdn han (B2 visas are for
temporary visitors for pleasure)., ching han

a/ Vao Hoa ky @€ du lich
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b/ Vao Hoa ky d€ chita bénh

¢/ Vao Hoa ky dé tham du tang ma

d/ Vao Hoa dé tham dy ddm cudi, 1& t6t nghiép dai hoc clia con
du hoc tai Hoa ky

e/ Vao Hoa ky dé tham Vié'ng thdn nhan, ban hitu do thuw mdi clia
ho

C/ Thu tuc xin c4p thi thyc nhap canh B1
va B2 nhu thé& nao ?

Ngudi din ngoai qudc hodic than nhan clia ho tai Hoa Ky
khong phai ti€p xidc v6i S& di trd Hoa ky d€ 1am thd tuc xin cAp
chi€u khan nhap cdnh Hoa Ky loai B.

Tuy theo muc dich ctia chuyén di Hoa Ky, nguoi dan tai Hoa
Ky cin phai hd tr¢ cho ngudi trong nudc cé gidy t§ d€ bd tic gb so
theo nhu ciu :

e Néu la di thim viéng than nhan, thin nhin dang sinh s6ng
tai Hoa Ky phéi g&i thy mdi nguoi nguoi thin dang & qudc
ndi sang Hoa Ky chdi.

e N&u la di dy ddm cudi tai Hoa Ky, phai c6 thiép cuoi va thu
mdi tham du

e Néu la duy tang 1&, phdi c6 gidy bdo tang

e N&u la di du I€ t5t nghiép Trung hoic Pai hoc cla cic con,
chdu, phdi c6 thu mdJi va chiing minh than nhan t6t nghiép

e Néu sang Hoa Ky tham dy Hoi nghi, phdi c¢6 thuy moi cla
ban t8 chiic

Trong trudng hgp sang Hoa Ky du lich, thim vi€ng than nhan,
.. ..ngudi than dang sinh song tai Hoa Ky c6 thé 1am Gidy bao trg tai
chanh MAu I-134 (Affidavit of Support) d€ bio ddm vdi nhan vién
lanh sy Hoa Ky riing ho s& chiu moi chi phi chuyé&n bay khtt hdi va
moi chi phi dn, § trong thdi gian ngudi than dang tam trd tai Hoa
Ky.

Tai qué nha, ngudi dan:
a/ Phai 1am thi tuc xin nha cAm quyén cdp SG thong hanh
(Passport) xuat cinh vi viéc riéng
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b/ Ti€p xtic v6i Toa Lanh sy Hoa k¥ tai ddt nu6c minh d€ 1am don
xin cttu xét cAp chi€u khan nhap cinh loai B1 hoic B2, hoic c6 thé
st dung may Computer d€ lam don xin chi€u khdn nhap cidnh Hoa
Ky biing Web-site ctia Lanh sy quan My.

Tai cdc qudc gia Au chiu, ngoai trir cic qudc gia nim trong
danh sich 27 nu6c dugc dic mién thi thuc nhap cidnh, cé thé dudc
cap chi€u khdn nhap cénh loai B1 va B2 vdi thoi han 10 nim, ma
khong cin quan tim d&€n ngudi ngoai qudc dé di ra - vao Hoa ky
bao nhiéu Ian.

Céc nhan vién St quan Hoa Ky di c6 kinh nghiém riing nguci
dan cdc qudc gia nghéo hoic qudc gia kém md mang thudng cé ¥
dinh 1¢i dung sy d& dang trong viéc cdp thi thuc nhip cinh B2 dé
tron & lai Hoa Ky sinh song (US consular officers in developing
countries often suspect that an individual seeking a B2 visa to stay
and work in the United States)

Viét Nam ciing 1a m6t nudc nghéo nén ciing khong thodt khdi
kh6 khin néu trén. Nhan vién Lanh sy quan Hoa Ky c6 quyén nghi
van rang khi nhitng ngudi Viét Nam xin thi thuc nhap cdnh Hoa Ky
v6i chi€u khdn B2 di ¢6 sin y dinh & lai Hoa Ky, khong trd vé qué
huong Viét Nam sau khi man thdi han tam trd.

Vi Iy do nay, nguoi Viét Nam phdi c6 gidng trinh by su kién
duoi moi hinh thitc, chitng minh bing moi phuong cich dé thuyét
phuc dugc nhan vién Lanh sy Hoa Ky ring minh c¢6 nhitng lién hé
kinh doanh, sy nghiép tai Viét Nam khong thé dit bé dudc, nén
_khdng ¢6 y dinh 1¢i dung thi thuc nhip canh loai B d€ tron & lai Hoa
Ky, ma sé& trd vé nuSc khi thdi gian cho phép tam trd hét han . (If
you believe that a consular officer may be suspicious about your
intentions, you should plan to show that you have reasons to want to
go home at the end of your visit to the United States. You should
document your ties to your country).

D/ Thuyé&t phuc nhan vién 1anh sy Hoa Ky

nhu thé nao ?
N6i chung, nguoi dan cdc qudc gia nghéo can phai chitng minh
v6i nhan vién lanh sy phdng vAn minh bing cdch nio d6, dé ho tin
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rang minh khong c¢6 ¥ dinh trén & lai Hoa Ky. Luat di tri dua ra
nhitng 1y do cd ban @& hd so xin chi€u khan nhip cdnh loai B c¢6 thé
dugc chip thudn mau chéng :

1/ Puong don 1a chi nhan cia mdt cong ty hodc xi nghiép 16n

va dang hoat dong c6 hiéu qua.
(Holding steady employment outside the US, or running a
substantial business enterprise, is itself the best evidence of a
strong connection abroad that would assure the consulate that the
visa applicant intends to return to his or her home country)

2/ Puong don c6 nhiéu tai sdn va bit dong sdn 16n tai qué nha
dé c6 thé giit chan ngudi nay tai qué huong, xi s&

(Substantial financial ties to one’s home country, such as large
property holdings or business investments there, are also a good
indication that the visa applicant intends to return to his or her
COUntry)

Luat di tri Hoa Ky xdc dinh ring duong don xin thi thyc nhap
cadnh Hoa Ky loai B vién din 1y do c6 ngudi hon phdi cling cdc con
& tai qué huong, khong phdi 1a mot 1y do cé sitc thuyét phuc ring
duong don s€ quay trd lai nuGe nha, vi tinh cdm gia dinh nhd thuong
vd, chdng va con cdi.

(Although leaving behind one’s spouse and children cannot be
considered persuasive evidence on this score)

Trong thyc t&, trong cong tdc phdng van ngudi dan xin trg cAp
x4 hdi cda chinh phi Hoa Ky, ching tdi di phéng van 02 phu nff,
ho 13 nhin vién bio hiém ctia Cong ty bdo hiém Hoa Ky c6 chi
nhdnh tai Viét Nam va dudc co quan cho phép di Hoa Ky tip huin
va quan sit cong viéc clia nhan vién bdo hi€m tai Hoa Ky trong thoi
gian 03 thang. C4 hai phu nit déu da c6 gia dinh va mdi nguoi déu
¢6 02 con nhd.

Ho d3 c6 tinh todn tir khi con & Viét Nam, nén di c6 thai 02
thdng trudc khi roi Viét Nam sang Hoa Ky. Khi thdi han tap huin da
min, ho khdng chiu quay trd vé Viét Nam véi chong con, va di trd
thanh nhitng nguoi sdng trong tinh trang khdng cé gidy t& hgp 18.
Cdi thai cia ho ngay cang I6n va da sinh dé cdc con tai Hoa Ky.
Véi cdc con duge sinh ra trong lanh thd Hoa Ky, ho di 1a nhitng ba
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me cta hai cong ddn Hoa Ky ty hon, nén chinh phi Hoa Ky khong
th€ truc xuit hai ba me vé& Viét Nam, vi theo luit doan tu gia dinh
ctia My, chinh pht Hoa Ky khong thé tich rdi nguoi me va con cia
ho.

Tuy nhién, hai nguoi dan ba nay chi c6 thé xin trg cip xa hoi
cho con la cong dan Hoa KV, con ban than ho, chi dugc chinh phi
Hoa KV trd tién bénh vién trong vai ngay ho sinh dé trong nha
thuong, va khong thé quay trd v& Viét Nam cho dén khi nao chinh
pht Hoa Ky ban hanh 1&énh an xd (Amnesty) cho ddng loat nhitng
ngudi dang sinh song trén dat My trong tinh trang khdng c6 gidy t&
hop 1€, goi 1a Undocumented aliens, ma rat nhiéu ngudi hy vong
mdt ngay khdng xa, vdi dp luc clia Pé nhit phu nhan Hoa Ky Lora
Bush, mot ngudi M§ gdc Mexico, lién k&t véi sy can thiép clda
Tdng thong Mexico, Tong thong Bush sé& vién din ly do nao d6 dé
van dong qudc hdi Hoa Ky chap thuan luat 4n x4 cho nhitng nguoi
di dan bat hgp phap, ching han hiy cho ho dudc c6 gidy t& hgp
phédp dé€ dugc cu tri hgp phdp tai Hoa Ky, lam viéc, buén ban hgp
phdp tai Hoa Ky, néu khong, ho s& chi 1a nhitng ké lam viéc chui,
nhin tién mit, khong déng thué, hoidc sé& chi lam nhitng viéc bat
hogp phdp dé c6 tién sinh séng, gdy bat 6n cho cudc sdng ctia dan
lanh.

E/ Yéu to “thanh tam thién y “ trong viéc
xin thi thuc nhiap canh Hoa Ky loai B

Vi diéu kién xin va chip thuin chi€u khan nhip cidnh Hoa Ky
loai B2 rdt don gidn, va nhanh chéng, nén rat dé bi ngudi nudc
ngoii 1¢i dung. Do d6, luat di trd Hoa Ky di dit ra nguyén tic vé
y&u t6 “thanh tdm thién y (Bona file)” ctia ngudi nuéc ngoai khi
ndp don xin chi€u khdn nhip cdnh tam trd, goi la “Bona fide
nonimmigration intent” khi néi raing “For B visitors, it is important
to show that they have bona fide nonimmigrany intent’ tiic “ Yéu
t6 thanh tAm thién y clia ngudi xin chi€u khdn nhap cdnh tam trd 12
rit quan trong “,theo d6 ngudi dugc cAp chi€u khdn nhap cinh c6
trach nhiém :
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e Chi du trii k& hoach cho phi tn, muc dich cho chuyén di
ngdn han tai Hoa Ky

e Khong c6 y dinh tir bd cu' sG tai qué nha

e Phdi trd vé nudc nha khi hét thoi han tam trd.

e Khong dugc phép 1am bt ct diéu gi duge goi 1a “lam viéc
tai Hoa Ky, dit 12 “lam chui nhan tién mit”. (The trips are
temporary and cannot involve employment in the United
States or the undertaking of an academic study program)

Trong cudn sdch huéng din vé Di trd va Nhap tich, tdc gid la
Ludt sudi trd Allan Wernick da gidi thich “thanh tim thiény ”1a y
dinh clia ngudi xin chi€u khdan nhap cdnh tam trd tai Hoa Ky sé& rdi
khéi dat nudc Hoa Ky diing thdi han cho phép, va ciing c¢6 nghid l1a
duong don khong c6 y db 1¢i dung chi€u khdn nhip cdnh vdi tinh
cdch tam tri dé s& cu tri vinh vién tai Hoa Ky.

Nhitng ngudi c6 tinh vi pham diéu kién nay sé& bi trd ngai cho
nhitng 1an sau, khi ho ndp don xin thi thyc nhip cidnh Hoa Ky,
khong nhitng chi bi 4p dung cho chi€u kahln loai B, ma sé& bi 4p
dung cho tit c4 nhitng loai chi€u khdn nhip cdnh khic, nhu cdqc
chi€u khdn loai B, C, D, F, J hoic M.

(Having nonimmigrant intent means that you plan to leave the
United States when your stay expires. It also means that you’re not
going to use the nonimmigrant visa as a means to get to the United
States so that you can live there permanently. You are most likely
to have problems with the nonimmigrant intent issue if you are
applying fora B, C, D, F, J or M visa).

Né&u vién lanh sy Hoa Ky bac don xin chi€u khdn nhap cénh
tam trd, vién lanh sy ludn ludén thong bdo cho duong don biét 1y do
bdc don va ddng thdi, glii cho duong don mot thu tir chdi c6 gidi
thich 1y do cu thé.

Trong trudng hgp bi tir chdi, dudng don c6 quyén khi€u nai
(appeal) quyé&t dinh tlr chdi clia vién ldnh sy v6i BO Ngoai giao Hoa
Ky dé xin tdi cifu xét va phi quyét quyét dinh clia vién lanh sy.
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F/ Thoi han tam tra tai Hoa ky :

a/ Dai véi nhitng ngudi ngoai quéc dugce chap thuan vao Hoa
ky theo dién du lich (Tourists) s& luén ludn dugc cdp thi thiuc nhdp
cdnh c6 thoi han 06 thdng, mic du nguoi ngoai qudc chi xin vao Hoa
ky mot thdi han ngdn hon, 01 thang hodc 03 thang.

Thai han luu trd tai Hoa ky c6 thé dugc gia han trong nhitng trudng
hdp bat thudng va phdi dudc mot vién chic di trd Hoa Ky c6 chic
vu cao hon (Supervisor) xem xét, chap thuan.

Nhiéu trudng hdp nguoi Viét Nam dudc cip thi thuc nhap cidnh
B2 d€ sang Hoa Ky du lich, hodc thim vi€ng thin nhan, di tuy gia
han cho minh § thém mot thdi gian nita tai My, ma khong lién lac
v6i S& Di tri dia phuong dé xin gia han tam trd vi 1y do ddc biét
nhu luat di trd qui dinh “Thoi han luu tri tai Hoa ky cé thé dugc gia
han trong nhiing truong hop bat thuong va phdi dugc mot vién chiic
di trii Hoa Ky c6 chitc vu cao hon xem xét, chdp thudn”.

Trong thuc t&, khi nhitng ngudi nay xin Lanh sy quan Hoa Ky
tai Viét Nam cAp hd chi€u nhap cdnh B2 mot 1an nita dé€ du lich,
hoiic thim vi€ng than nhan, thi bi Lanh sy quian Hoa Ky tir chdi vi
ly do di vi pham luat di trd Hoa Ky vé y&u t6  “Bona fide
nonimmigration intent” .

b/ Pdi v6i nhitng nguoi ngoai qudc dude chip thuan vao Hoa ky
theo chi€u khdn loai B1 chi dudc cip thi thuc nhip cinh theo thdi
gian doi hdi cia viéc hoat dong kinh doanh, thong thuong chi dugc
cdp vdi thoi han luu trii tai Hoa ky dudi 03 thdng, va chi c6 thé dudc
gia han luu trd tai Hoa ky khdng qua 06 thiang.

G/ Thoa hiép diic mién thi thuc nhip canh

loai B1 va B2 :

Chinh phti Hoa ky va chinh phti 27 quéc gia di c6 thod hiép
dic mién chi€u khan nhip cdnh c6 tén 13 Visa Waiver Program viét
tft 12 VWP cho phép ngudi dan cla cic qudc gia Andorra, Uc, Ao,
Bi, Brunei, Pan mach, Phan lan, Phép, Pbic, Iceland, Ai nhi lan,
Y dai lgi, Nhat ban, Liechtenstein, Luc xdm bdo, Monaco, Hoa
lan, Tan tiy lan, Na Uy, B6 dao nha, San Marino, Tan gia ba,
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Slovenia, Tay ban nha, Thuy dién, Thuy si, Anh cét 1gi va Uruguay
dudc phép nhip cdnh M§ ma khong cin phdi xin cAp chi€u khan B1
hodc B2, va chi c6 thé tam tri trong nudc My khong qué 90 ngay.

Chiing t6i xin man phép dudc gidi thich ring Iceland titc Bing
ddo, con c6 tén khic 1a Lyoveldio Island 12 mdt qudc gia nim trong
viing bi€n Bic bing duong, giita Bic Pai tdy duong va Greenland
Sea, c6 dién tich 103000 Km2, trong d6, bing d4 chi€m dién tich
11922 Km2, dugc nhitng nguoi di dan tit Ai nhi lan, Scotland va
Scandivania kham phd vao th& ky thi 9 va 10.

Mot thod hiép riéng do chinh phti Hoa Ky ky véi chinh phu
Gia na dai cho phép nguoi dan hai qudc gia nay dugc phép qua lai
bién giSi qudc gia kia ma khdng cAn phii c6 thi thyc nhip cinh Bl
hodc B2 néu chi & trong nudc ban khong qud 90 ngay. Riéng nhitng
nha du tu hoic kinh doanh phai xin chi€u khdn E (E Visa)

H/ Gian lan trong viéc xin thay ddi tinh

trang di tru :
a/ Truong hgp nao la gian 14n trong di tra :

Khong it ngudi ngoai qudc da so sdnh thi tuc xin chi€u khdn
nhap canh Hoa Ky véi chéiu khdn loai B1 hoic B2 dé du lich, tham
quan hodc nghién citu thi trudng.. .. v4i thl tuc xin nhip cédnh cla
cdc trudng hop khdc, nhu nhap cdnh @€ lam viéc, du hoc, bio linh
gia dinh,.. .. thi don gidn va nhanh chéng hon nhiéu, vi khong phdi
qua xét duyét tai SG Di trd Hoa Ky, nén da c¢6 y dinh Igi dung thd
tuc xin thi thuc nhap cinh loai B, r6i sau khi vao dugc My sé& tinh
dén viéc xin thay ddi tinh trang di tri theo y mudn tir loai B1 hoic
B2 sang cdc loai khdc, nhu du hoc (Visa F1) , lam viéc vi ¢c6 nghé
nghiép chuyén mon cin thiét tai Hoa Ky(Visa H1-B and TN status
for Temporary Professional Workers).

Luat di trd da xdc dinh viéc 1gi dung sy dé dang va nhanh
chéng ciia thii tuc cAp chi€u khdn loai B d€ nhap cinh Hoa Ky, sau
d6 xin chuyén déi tinh trang di trd tir loai B nay sang tinh trang di
trd khéc s€ bi coi 1a gian 1an cédn c@ trén sy kién ngudi nudc ngoai
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d6 da xin thi thuc nhap cidnh Hoa Ky vdi muc dich gia tao d€ dugc
sang Hoa Ky dat muc dich ding theo y mudn ctia minh.

(Because the procedure for obtaining the B visa is so
streamlined, particularly in comparison to the procedures for
obtaining permission to work temporarily in the United States, some
employers and foreign nationals may be tempted to use the B
category to make a quick entry to the United States and deal with
changing to a work- authorized category once here. Similarly,
foreign nationals wishing to study in the United States might think it
is easier to obtain a B visa and change to student status once in the
United States) .

Nguyén vin luit di tri vi€t nhu sau : Ngudi nude ngoai
khong dugc phép st dung thi thyc nhip cinh loai B theo phuong
cich nay, va c6 thé bi coi 1a gian 14n, cin cd vao Iy do nguoi
nuéc ngoai da khong xin cAp chi€u khian nhiap cidnh Hoa Ky
ding theo y muén thuc sy’ ctia minh.

(Using the B category in this manner is improper, and could be
considered fraudulent, based on the failure to disclose the true
reason for seeking the visa).

b/ Gian 1an trong di tri sé phai chiu hiu qua nhu thé
nao ?

Nguodi nao da bi coi 1a gian 14n di trd s& phéi chiu nhitng hdu
qua 1a don xin thi thuc nhdp cdnh Hoa Ky sé& bi tir chdi, vily do
ngudi nuéc ngoai da khong thuc tim xin chi€u khén ding muc dich,
c6 tinh c6 hanh vi gian 1an trong viéc xin thi thuc nhip cdnh Hoa
Ky.

Hinh thic ch€ tai cAm nhip cdnh Hoa Ky vi c¢6 hanh vi gian lan
trong di tri s& dugc 4p dung vinh vién d6i v6i ngudi vi pham, mic
dii ¢6 nhitng diéu kién dic mién sau nay.

(Among the consequences : Denial of admission to the United
States for failure to have the correct non-immigration visa, removal
based on being inadmissible at the time of entry, and failure
inadmissibility based on commission of fraud in obtaining the visa or
seeking admission to the United States.
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Fraud serves as a perpetual bar to the foreign national’s future
admission to the United States although some waivers of
inadmissibility are available).

I/ Thi thyc nhap canh d€ sang Hoa Ky diéu

tri bénh (Medical treatment)

Thai gian qua, ching ta déu biét dé€n trudng hdp dng Hoang
Minh Chinh dudc bac si Nguyén xuan Ngdi bao trd moi chi phi dé
dng dugc sang M§ diéu tri bénh. Ong da dugc Lanh sy MJ tai
Viét Nam cip thi thuc nhidp cdnh B2 (B2 visa for Medical
treatment).

Tai Hoa Ky, cdc bénh vién bi bt budc phdi nhian nhitng bénh
nhan dugc béc si chuyén d&€n bénh vién cttu chita vi bac si khong c6
dd nghiép vu chuyén mon, hoic khong 06 dd dung cu y khoa dé
chdn bénh va diéu tri bénh trong trudng hdp hi€m ngheéo, hoic xe
ctfu thuong chuyén bénh nhan dén bénh vién d€ cip cttu, néu khong
s& nguy hiém dé&n tdnh mang clia ho, mic du trong khi Iam thd tuc
nhip vién, bénh vién da bi€t ngudi bénh khdng c6 khd ning thanh
toan chi phi bénh vién, va ciing khong c6 bio hi€ém stc khde d€ tra
phi t6n bénh vién.

Piéu luat nay goi 12 Emergency Medical Treatment and
Active Labor Act, viét tit 124 EMTALA, chi dugc dp dung cho
nhitng nguoi din dang sinh sdng trong pham vi linh thd Hoa Ky,
khong cin tim hiu ngudi bénh d6 1a cong dian Hoa Ky, hoic la
ngudi c6 thé xanh, hodic 1a ngudi chua c6 gidy t& hgp phép.

Diéu luat EMTALA khong dp dung cho nhitng ngudi ngoai
qudc dang sinh sdng trong qué huong, bin quén clia ho, ngoai bién
gidi lanh thd Hoa Ky.

B0 Ngoai giao la ¢cd quan chi quan cda cdc Toa Pai st va
Lanh sy quan Hoa Ky tai ngoai qudc, dd c6 vin bdn huéng din
nhan vién Linh sy phdi cdn trong va gidi quyé&t hop 1y trong viéc
cifu xét cAp thi thuc nhap cdnh B2 vi 1y do vao My d€ diéu tri bénh.

S& di BO Ngoai giao Hoa Ky da c6 su chi dao nay 1a vi trong
viéc citu xét don xin cAp thi thuc nhdp cidnh B2 sang My diéu tri
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bénh, d3 c6 mot vin dé ndy sinh tir viéc 4p dung luat Piéu tri khan
cdp EMTALA.

(State Department guidelines issued to posts instruct Consular
officers to be “Judicious” is granting B2 visas for US medical
treatment. The guidance responds to a problem that has arisen as a
result of administration of the Emergency Medical Treatment and
Active Labor Act (EMTALA). This law requires hospital to receive
and treat patients with emergency conditions, regardless of the
patient’s ability to pay or lack of insurance coverage).

Trong mdt s& trudng hgp, khdi dau, mot bac si tai Hoa Ky cip
mdt vin thy cho nguoi bénh dang cu tri tai ngoai qudc xdc nhan
ring vi bac si nay dong y diéu tri bénh mién phi cho ngudi bénh
nay. Sau khi nhdn dugc thi thyc nhdp cdnh B2, b&énh nhan s€ dugc
sang Hoa Ky chira bénh.

Giai doan k& ti€p 1a vi bdc si bdo trd s& chian doan bénh cia
bénh nhan, va dé nghi chuyén bénh nhan vao bénh vién vi kha ning
mot phong mach bac s§ khdng thé citu chita duge bénh nhan.

Sau clng, khi dd & trong nuéc M§ 16i, dd 1a mot cu dan trong
lanh thd Hoa Ky rdi, v6i xdc nhan clia bac si bdo trg ring bénh
nhan cin phdi dugc diéu tri tai bénh vién, bénh vién khong thé tir
chdi chita bénh, ma phai tuan thi luat EMTALA d€ diéu tri cho
bénh nhin, mic di bénh nhin khong c6 tién d€ trd moi chi phi
bénh vién.

(In some cases, a US doctor has provided a letter to a B2 visa
applicant in which the doctor agrees to see the applicant with no
cost. After receiving a visa, the applicant travels to the US, is
diagnosed by the doctor, and is referred to a hospital. The hospital is
obligated under EMTALA to provide treatment for which no
reimbursement is ever received).

Trong thdi gian cfu xét don xin chi€u khdn nhap cdnh loai B2
di chita bénh, nhin vién lanh sy Hoa Ky sé& c6 nhitng cdu hdi that
than trong va ky ludng dé bi€t bénh nhan can phai diéu tri 1au dai
tai Hoa Ky hay khong, nhim muc dich ngin ngita ngudi bénh tir
nuéc ngoai vao Hoa Ky dé trd thinh mot ganh ning xa hoi clia dit
nudc nay.
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Nguoi bénh cin phdi b8 tic hd so bénh 1y véi ¥ ki€n cilia bac
si trong nu6c xdc nhian ngudi bénh chi cAn dugc gidi phAu mot 1an
12 xong, hay phdi nim diéu tri 1du dai tai bénh vién, dé tir dé, cé
quyét dinh chinh x4c vé trudng hop di trii cia bénh nhan.

(In determining whether a B2 visa applicant who is seeking medical
treatment in the US has overcome public charge issues, consular officers
are instructed to question applicants closely to ascertain whether their
medical conditions may require more than an office visit. The applicant’s
host-country doctor should provide information as to whether the
applicant’s condition might require surgery or hospitalization. If further
treatment may be required, officers must determine the type and provider
of follow-on treatment that would be needed).

Nguai ndp don xin thi thyc nhdp cdnh B2 di Hoa Ky chita bénh

dudc khuyé&n khich van dong mot co s& tir thién hodc mot bénh vién
sdn 1ong bdo trd moi chi phi diéu tri bénh cho bénh nhin. Trong
trudng hdp nay, bénh vién bdo tr¢ s& phdi gidi thich bing vin ban
cho bénh nhian va nhan vién Lanh sy Hoa Ky hiéu rd bénh vién cé
doi hdi nguoi bénh phai trd tién khdm va diéu tri bénh trong thdi
gian chira tri tai Hoa Ky hay khong.
(Applicants are encouraged to locate a charity or US hospital willing to
sponsor any and all follow-on treatment for the applicant. In these cases, a
sponsor hospital should explain in writing under what circumstances and at
what cost it will provide the treatment or hospitalization that may be
required following the anticipated diagnosis).

Trong trudng hop khéng c6 bénh vién nao chiu bdo trg, bénh
nhin nuSc ngodi phdi cung cAp mdt ban chiét tinh cla mdt bénh
vién tai Hoa Ky, ké khai moi chi phi khim va diéu tri bénh trong
thdi gian chita tri tai Hoa Ky, va gidi thich ngudn tién & dau sé& chi
trd moi chi phi bénh vién d6 cho bénh nhan.

(In the absence of a sponsoring hospital, applicants will be directed to
request a cost estimate for follow-on treatment from a US hospital and
present evidence of sufficient funds to pay for the treatment).

Vi KHic HIEN
(Cyu SVLK Sai Gon)
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HONI NIEM:
TAN MAN VE TRUONG LuAr .

DS minh hing

Cuu sinh vién Ludt khoa

Saigon ndm xua
c6 nhiéu khu vuc da
in dAm vao tAm tu clia
rit nhiéu ngudi
khong nhitng chi qua
nhitng kién tric trang
nhi , phd x4 thanh
lich , dinh thy &€ lai
tlr thoi Phdp thudc ma con duge nhic nhd dé€n qua thi ca, vin hoc
va 4m nhac. . .

Pai hoc Luit khoa Sai Gon ndm trén dudng Duy Tan “Cay
dai béng m4t”, thuoc Quin Nhit truSc diy, name § trungtim
Tha B, v6i Dinh Poc Lap, Vuong CungThianh Pudng, Cong
Trudng Kennedy,Buu dién Trung Uong, Trudng Lasan Tabert,
vudn Bach Thd. . . 1a nhitng dia danh quen thudc.

Vé huéng Pong, trén dudng Thong Nhat (Norodom cii) c6
Phii Thi Tuéng, cdc cd s& clia Cong Ty Xing DAu Esso, Shell,
Trudng Pai Hoc Vin Khoa, truge d6 ting 1a doanh trai ctia mot
Trung PBoan B0 Binh thudc dia (R.I.C: Regiment Infanterie
Colovial) ctia quan d6i vién chinh Phdp, sau ngay doc lap da trd
thinh doanh trai cda luyc lugng lién binh phong vé Phi Tdng
Thong, va sau cling dugc chon 1am cd s§ cho Pai hoc Vin Khoa
Saigon. Tram hang khdng Phdp Air France ngay xua cling name
& gbc dudng Thong Nhit — Duy Tan, sau long Vuong Cung
Thangh Pudng.

Vé huéng PongNam, c6 con dudng Ty Do (Catinat cii) ciy
cao boéng m4t trai dai dén tin b&n Bach Ping. Sauk hi di qua cic
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dia diém quen thudc nhu nha hang La Pagode, Givral, Brodard,
khach san Contimental, Tru s§ Qudc Hdi VNCH, phong tra
Queen Bee, Ritz, khich san Majestic. . . nhitng chiéu dep trdi,
nam thanh nit td thudng dip diu chd nhau tinh ti trén nhitng xe
Honda Dame thanh lich hodc Vespa Spring chitng chac. . . lugn
mot vong 13 Itot tir bénBach Ping qua cic dudng Ty Do,Lé Ldi,
HaiBa Trung, Thong Nhat, Pasteur. . . d€n cong vién HO Con
Rua, dirng lai bén xe ban nudc dira gidi khat hodc theo dudng
Duy Tan, qua Trudng Luét, huéng vé phia Tan Dinh, queo trdi
qua dudng Pasteur d€ ghé vao cdc tiém phd ngon ndi ti€ng cla
Thia B6 Sai Gon ngay nao. . . .

Liic con hoc & Lasan Tabert, bon hoc trd tron hoc thudng
vao sd thi choi hodc qua cong vién Con Rita ngdi tan déc. . . Lic
dé, trong 16p c¢6 Ly Vin Quang, con ctia mot si quan nhdy dit ma
ciing 12 mdt vo sinh quyén Anh (Boxing) di tirng tham du cédc
trin ddnh qudc t€ véi vo si Mién, Lao, Thédi Lan. Ly Vin Quang
dugc cha day vé quyén Anh, di thdch ddu véi mot ban hoc Tay
lai tén 12 Robert Baloup, ciing 1a mot vo sinh quyén Anh. . . Vo
dai 12 cong vién Chién si, sau ndy 1a cong vién Con Rua véi dai
ky niém Lién quan Pong Minh chi€n diu tai Viét Nam vdi hinh
tugng nhitng ban tay xiét chit vuon 1én trén trdi cao. Theo sy
ddn dai, thi ngudi ta xdy cdi thap cao trén minh con ri 1a dé
chan yém cdi duoi con rdng c6 thé tdc hai d&n Phi Pau Rong la
Dinh Doc Lap. Tran diu vao lic 4 gid chiéu vd cling hip din, cd
hai tay vo diu déu c6 cin ban boxing nén didnh ddm rit ngoan
muc. C4 hai dd quin thdo nhau kich liét, bon Tagerien ditng xem
mé man. . . Sau cling thi Robert d phai gio hai tay diu hang Ly
Vin Quang.

Vai nim sau gidp lai Ly Van Quang & khuon vién Trudng
Luat, nhic laitrdn ddnh, Quang cudi cudi néi: “Thing Robert ma
khong diu hang thi tao cling diu hang, ldc d6 gan diit hdi rdi, n6
lai to con, dAm manh 1im, nhung tao khong ngd 1a né ra don
ciing rit nhanh. V& sau Quang lot v6 dugc Y Khoa bd qua
Trudng Luit. Sau nim 1975, t6i ¢6 giplai Quang mdt 1an & Sai
gon, ldc do coi bo cling toi td 1dm. . . .
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Nh6 lai, t6i vao Trudng Ludt nim 1965, hét nim thit 2 bd
ngang vdo quin ddi, khong vi hoan cdnh, khongvi thit tinh,
khong bi Nha Bong Vién hdi thim. . .ma cling khdng phai la:

“Ai di chinh chién xAy dip tuong lai. . . con di chinh chién dé
dat nudc yén vui. . . 15i me hién khuyén nguyén khic trong tim,
bao gid ddm quén .. (nghe ma mudn khéc).

Lic tdi cho gia dinh biét s& vao quin doi, Me tdi thi€u diéu
mudn té xiu. N&u lic d6 Ba c6 khuyén chic 1a phdi khuyén khdc
thoi . . .

B6n ndm sau, cAm ching chi gidi ngil, thudc loai 3, coi nhu
xong nghia vu trai thdi loan, t6i lai 10 mo thi vao trudng QGHC,
lic d6 ham nhiu nhet ma ciing ham hoc, nén ti€p tuc véi
TRudng Luit cho tron dudng tran !

Vao nim 1974, mot hom c6 mot quan nhan cAp bic Pai
Uy, sdc phuc va phii hiéu nhdy dit dén hdi tham vé cours Ty Do
Cong Cong clia Gido s LLé Qué Chi. Linh gip linh dé thong
cdm. Héi ra md6i biét anh nay danglad Y Si cda mot Ti€u Poan
Du. . . Liic con hoc ndm thi tw, mot anh Khdng quan cho biét vira
xong hoc trinh ¢t nhan, ciing di thdy phuc rdi. . . Biy gid cdi anh
Bic si nhdy du nay, hanh quan lién mién ma con “bon chen” hoc
thém Cao Hoc Cong Phdp nita. . . phuc thiét! May cdi cours
roneo cho anh &y mugn, thudng thi mot ahy hai thdng sau, qua
chién dich hanh quan, méi dudc hoan tra, 1€o beo, te tua va con
16m dom vai chd vang vang, niu niu, cam trong thay ma cdm
thd'y nhdn nhon. . .

Nim 1982, gip lai anh Tu-bip NHAy Du nay & San Jose.
Anh vin 6n ton, nhé nhe nhu ngdy xua. . va rdi tir d6 mat lién
lac luoén (Anh c¢6 con & San Jose khong ?). Nhung diu sao ciing
mirng 12 anh 4y da thdot dudc. . .

Nhu thé hanh trinh Luat khoa cda tdi dd kéo dai 10 nim,
v6i nhiéu nim dit doan, ky niém vé Trudng Xua xét ra thi khong
c6 gi nhiéu. Khong c6 “Tra lai em yéu khung trdi Pai Hoc, con
dudng Duy Tan cdy dai bong mat. . .” d€ rdi “Anh sé& ra di vao
mién cit néng, ndi ¢c6 qué huong mit mi thudc sding. . .” hoic sé
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1én cao nguyén “tirmg con gido lanh ling”. . . Oi ! nghe sao ma
“Nédo nung sudng khéi”.

Thi si Nguyén T4t Nhién hinh nhu c6 vi€tciu “Ngudi tr
trim nim, vé ngang TRudng Luat. . . C4 nhan t6i thi méi gan 30
nim, dd 10 mod vé Saigon, hy vong con nhin lai d6i chiit gi khong
qua trdi ngugc vGi hinh anh trong tadm tu.

Trudng Luat bay gid ddi thanh trudng Pai Hoc Kinh TE,
dudng Duy Téan ddi tén thanh Pham Ngoc THach (tén mot Bac si
thdi Viét Minh trong phong trao thanh nién tién phong chdng
Phip). Anh cuu sinh vién thudc loai “con nudi” tr§ vé chdn cii,
ngdi & via heé cong trudng Con Rua, nhin vé trudng xua, ning
thdng 9 vAn oi 4,hang cdy xanh lao xao 14 canh theo con gié
thdang. . . trong 1ong thi nhu gon séng. . . Ndi nay vAn con giit
dugc it nhiéu sic thai ngdy xua. . . Vi thién su ndo dé, trong mot
bai tho Haiku c6 vi€t ring:

Ba muoi nam ddy dé
Vé lai trudc truong xua
Chua tiing di budc nao
Budi chiéu hom dé, trd lai B€n Binh Pong, quan 7 ven d6
ngay xua, tim ban cii. Ban cii di di ri, thoi thi:
Vé day udng ruou bén song
Nghe vang bén tai mot tiéng KHA. . .
P& Minh Hing
San Jose, thdng 1 ndm 2006
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PHUC LOI XA HOI:

NHUNG VAN P&
NGUGI DANG HUGNG
TIEN SSI THUGNG GAP

Tran Hao

Cuu Thdm phdn, Chuyén vién xd hoi
Giadm BDoéc Trung Tam Dich Vu
Pacifice tgi Houston, TX, Hoa Ky.

Bai nay sé& thdo luin riéng vé cdc van dé ric r6i ma nhitng
ngudi dang hudng tién gia, tién bénh SSI thudng gip phai, chi
khong lién hé d&€n nhitng ngudi dang hudng luong huu xa hoi.

Sau khi hudng luong huu xa hoi(social secuity) ngudi hudng
it khi phai ti€p xidc v6i S& Xa Hoi. Vi nhitng sy thay ddi c4 nhin
thudng khong dnh hudng t6i viéc hudng Iuong nay. Thé nhung
nhitng ngudi hudng tién SSI 12 mot loai tién trg cap thi ¢ nhicu
diéu rang budc nén cé nhiéu van dé can ti€p xiic v6i S& Xa Hoi
dé gidi quyét.. Thong thudng quy vi c6 thé gip nhitng van dé sau
day:

1.- Nhan dugc gidy S6 Xa HOi moi phdng van lai
(Reinterview).

2.-Du lich Viét Nam hay ngoai qudc trén mot thdng.

3.- Thay d6i chd 8.

4.-C6 1di titc méi. Vi du di 1am, dugc bac, hudng tién bodi
thudng tai nan, bdn nha, mua nha...

5.- btng tén nha, ban nha, mua nha.

Ngoai ra, tily theo mdi cd nhan c6 thé ¢ nhitng van dé dic
biét khdc.. Bai ndy chi gidi han trong 5 van dé liét ké trén.
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1..NHAN DUGC GIAY S¢ XA HOI MOT PHONG
VAN LAI (Reinterview):
a/- Phéng vén lai sau khi viia dugc trg cdp:

Thong thudng trude khi ¢ trg cdo SSI ngudi hudng khong
c6 trg cAp gi ma phi tdn dn & con phai nhd vao con chdu hay ban
be. S§ Xa Hoi cho la duong sy ¢6 nhitng trg gitip nay, nén nhirng
thang ddu chi trg cap 2/3 s6 tién tdi da (t6i da cho mot ngudi hién
1a $579 — 2/3 s6 tién nay 1a $386). Khodng 3 hoic 4 thang sau S&
Xa Hoi sé giti thuy mdi tdi phdng van lai xem c6 cin diéu chinh
mtc trg cAp khong.

Khi nhan dugc gidy mdi phéng van lai ndy, quy vi nén sita
soan trudc d€ khai s6 tién déng gép vao chi phi in & hang thing.
Nhitng khai bdo déng gép nay c6 nhiéu khic mic, néu khong
khéo thi khong dugc ting tién ma c6 khi con bi bSt va doi lai
nhitng khodn tién da trd qud. Quy vi nén tham khdo trudc vdi
mot chuyén vién xa hoi am tudng dé€ gitip quy vi dién nhitng
mAu don va gidy tJ cin thiét trudc khi d€n S& Xa Hoi.N&u khong
nhan dugc gidy moi phdng van lai, ngudi mdi hudng trg cAp hoidc
dugc trg cap dudi mic t6i da($579 hién nay) c6 thé ty y dén khai
bdo d6ng gép phi ton d€ trg cAp dugc didu chinh.

Sau khi phdng van lai 1dn ddu nay va tién trg cip da duogc
diéu chinh, ngudi hudng SSI thudng rit l1diu méi mdi duge mai
phdng van lai, néu khong c6 nhitng tahy ddi c4 nhan.

b/- Phéng vén lai dinh ky:

Nhitng ngudi hudng tién gia nhung vin con di 1am véi 10i
tiic thap hodc c6 phdi ngiu di lam thi thong thudng S& Xa Hoi sé&
mdi phdng van lai hang nim dé ki€m chitng 16i tifc va diéu chinh
trg cAp hang thang cho chinh xdc. N€u con di lam hay c6 ngudi
phdi ngiu di 1am , quy vi c6 tién SSI cin giif lai cdc cudng check
luong cho diy dd d€ dé& chiing minh tién ki€m dudc hang thing.
N&u lgi titc hang thing cd dinh, khong thay ddi thi tién SSI sé&
khong thay ddi hang thang. Nhitng ngudi c6 mic luong thay d6i
vi hay 1am giS phu troi hodc lanh luong mdi tuan thudng gip ric
roi vi s tién trg cAp sé troi sut theo miic luong.
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c/- Phéng vdn bdng thu hang ndm:

Nhitng ngudi hudng tién SSI nhung lai bi tit nguyén niing,
bi bénh than kinh hay qud gid y&u cin c6 ngudi dai dién lanh
tién (representative payer) thi mdi nim ngudi dai dién nay sé
nhian mot miu d€ khai bdo cdc muc chi tiéu (dn, &, gidi tri, may
miic...) chi tiéu th& ndo cho ngudi gia yéu hay tat nguyén.

2.- DU LICH VIET NAM HAY NGOAI QU(';C
TREN MOT THANG:

Tién SSI 1a tr¢ cAp cho ngudi gia y&u hay tit nguyén khi
nhitng ngudinay & trong nuéc My. Néu & ngoai qudc qud mot
thang tién trg cAp SSI sé& bi cit., khi tr§ vé phai xin lai. Theo
ding thé 1¢&, ngudi hudng SSI phai khai bio v6i S& Xa Hoi khi ra
ngoai nudc My trén mot thing. Néu duong su khong khai bdo va
S& Xa Hoi doi khi khong biét thi khong sao. Tuy nhién, da s&
céc trudng hgp S& Xa Hoi sé biét va goi duong su dén phdng van
lai. Quy vi du lich ngoai quéc nén gitt lai vé mdy bay, gidy t&
chitng minh ngay di ngay vé..

Riéng tién mua vé mdy bay va cdc khoén chi tiéu thi quy vi
khong nén xin con chdu hay ngudi than. Quy vi vay tién dé chi
tiéu cho cdc viéc niy bing cdch lam gidy ng d€ trd din hang
thdng vai chuc. N&éu quy vi khai c6 ngudi than gidp d5 cdc chi
phi thi sy gitp d& nay dugc k€ 1a 1¢i tic trong thing, thi dit quy
vi di dusi mot thang ciing khong hop 1& dé€ hudng trg cap trong
thdng da dugc gitp dad.

Thoi gian & ngoai qudc qud mot thdng 13 thdi gian khong
hop 1& hudng tr¢g cAp. Tuy nhiéu trong nhiéu trudng hgp cédc
duong sy da lanh tién cho nhitng thang d6, thi S& Xa Hoi sé& gidi
quyét bing cich doi lai tién da trd qud. Néu ngudi dugc hudng
khong trd thi S& Xa Hoi sé trlr din vao tAim check trg cAp.. Mbi
thang duong su bi trir 1/10. clia s8 tién cho d&n khi hét ng (Vi du:
mot ngudi dugc trg cAp $579 thi s& bi trir $58 va chi con lanh
$521 mot thang)
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Nhitng ngudi vi khau trit 1/10 tién trg cAp mdi thing co
1thé 1am don xin mién trd hay xin trd it hon 1/10. Thong thudng
viéc xin mién trd rat khé khin, con xintrd it hon 1/10 mdi thang
(nhu $10, hay $20...) rdt d& dudc chdp nhan.

Viéc du lich ngoai qudc trén mot thdng 1am cho nhitng
ngudi dang hudng SSI gip nhiéu ric r6i phién phic. Vay quy vi
nay nén han ch€ thdi gian & nudc ngoai dudi mot thang hoic gid
mot nim vé hai ba 1an, mdi l1an 29 ngay thoi.

3.- THAY DOI1 CHO 6:
a/- Thay doi ché & ciing tiéu bang:

Quy vi nén dén tru s chd & cii hay tru s& chd & méi khai
bdo kip thdi d€ khdi bi cham tré lanh tién trg cip, nhat 1a gidy
Medicaid hang thang. N&u quy vi chi khai bdo véi buu dién, buu
dién sé& khong chuyén check SSI hay gidy Medicaid theo dia chi
mé6i ma gt trd vé ndi gi.

Su thay ddi chd & c¢6 thé dnh hudng tdi mic hudng trg cip.
Né&u & v6i than nhan con chdu, quy vi phai khai lai nhitng ngudi
& trong cin nha mdi va s6 tién déng gép hang thing cia quy vi.
Né&u khong cin than trong viéc khai bdo ndy, tién trg cAp clia
quy vi c6 thé bi cit bét.

b/- Thay déi ché 6 khdc tiéu bang:

Trudc khi don di ti€u bang khac, quy vi cAn thdng bdo & dia
phuong dang huéng d€ S& Xa Hoi ngung gtii medicaid va tién trg
cap vé dia phuong cii. Khi téi ndi mdi, quy vi phdi 1ap tic khai
bdo dia chi mdi véi S Xa Hoi noi § mdi dé gidy medicaid va
tién tr¢ cAp SSI khong bi gidn doan.Quy vi cling phéi sita soan
khai bdo phi t6n va déng gép 083 noi & mdi d€ S& Xa Hoi tinh
todn ddng mifc tién trg cAp mdi.

Ngoai ra, nhitng vi dugc Lién Bang trg cip cu tri (housing
service) trudc khi di phdi trd nha chd & cii va xin dia phuong cii
cAp gidy tJ chitng minh d€ khi d&n thanh phd mdi ti€p tuc dugc
hudng tién trg cAp nha & noi minh méi don tdi.
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4.-CO LOI TUC MOI:

Ngudi hudng SSI ¢6 thé bat chdt c6 su thay d6i Idi tic do
chinh minh hay ngudi phdi ngiu di 1am, dudc bac, dugc tién bdi
thudng tai nan, huéng tién bdo hi€m.v.v.. Mdi khi gip cic
trudng hgp nay, ngudi hudng SSI ¢6 nhi€ém vu khai bdo v6i SG
Xa Hoi dé ho xét lai xem cén di diéu kién hudng trg cAp hay
khong, hay tién trg cip cAn phai diéu chinh nhu thé nao.

Thong thudng 1¢i tic lam viéc dudc chiing minh bing
cudng check luong (pay check stubs), hay gidy chitng nhin mic
luong hang thdng cta noi minh lam. Khi vao cdc song bai giat
mdy hay danh c4 mdi khi thing trén $600, sdng bai s& lam gidy
ghi nhan s& tién thing gidi, c6 ghi s& xd hodi (social security
number) clia ngudi thing. Chic chin S& Xa Hoi s& nhan dugc
nhifng tin tic ndy. Vi vy nhiéu ngudi di c¢d nhd ngudi khic linh
ho d€ tranh nhitng tr¢ ngai cho tién trg cAp SSI. Clia minh.. M&i
khi thing bac 16n, quy vi nén tinh cdch tiéu pha hgp 1€ (trd ng,
mua xe...) d€ sau khi chi ccon dudi $2000 cho mot ngusi hay
dugi $3000 cho mdt cip vo chdng, thi quy vi sé hop 1é tré lai cho
viéc hudng trg cap.

Ngoai ra c6 thé c6 trudng hgp ngudi dang huéng SSI lai
dudc mot khodn tién 16n nhu tién bdi thudng tai nan, tién bio
hiém nhan tho do ngudi than qua d5i c6 d€ lai bio hiém. Nhirng
phi t6n va chi tidu bat thudng cho cdc trudng hdp nay c6 cic gidy
t¢ chiing minh.

Gip cdc trudng hgp trén, tién trg cAp SSI va medicaid clia
ngudi dang hudng rat bi de doa. Quy vi nén tham khdo véi
chuyén vién am tudng d€ quyén 16i clia quy vi dudc bdo dam t5i
da.

5.- DUNG TEN NHA. BAN NHA, MUA NHA:

Trén nguyén tic, mot ngudi hudng trg cAp SSI c6 thé c6
mot cin nha dé€ 3. Tuy nhién viéc ditng tén nha hay ban nha hay
mua nha c6 thé giy ric réicho ngudi hudng SSI.

a/- Puong c6 mét can nha dé & di xin tién tro cap SSI:
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N&u cin nha nay da trd hét nd ngan hang thi dg, tién SSI ¢6
thé di d€ trd thu€ nha, bio hiém nha va dién nudc. Quy vi c6 thé
khong cAn ngudi nio gidp d8 thém. Trudng hg con ng ngin hiang
(mortgage) vdi tién nhahang thing qud cao sé& rat khoi khiin cho
viéc xin trg cap. Tién con cdi gép chung d€ trd cho cin nha c6
thé bi S& X4 Hai coi 1a 1¢i tic d€ tir chdi hay gidm trg cAp. Néu
thuc sy khong phdi 13 cin nha clia minh da trd hét nd ngin hang
hay tién trd qud thip, quy vi cao nién khdng nén ding tén dim
con cdi dé dugc gidm thu€ nha vi tudi gia.

Ngoai ra quy vi cao nién can biét trudc ring khi quy vi qua
gia y&u mudn vao & vién dudng ldo (nursing home) cin nha quy
vi duong c6 s& dugc chanh phii ban d€ trang trdi phin nio chi phi
ctia nursing home. N&u da ban rdi, ngudi ta sé truy citu doi lai dé
trd phi ton nursing home.

b/- Bdn nha:

Trong hiu hét cic trudng hdp khi ban nha quy vi s& c6 mot
mén tién 16n. Néu quy vi khdong mua nha mdi, s6 tién 16n ndy sé
khé tiéu hét mot cach chinh ddng va quy vi sé bi mat tién SSI,
Medicaid va food stamps.

Bdn nha va mua nha méi:Nhitng ngudi c¢6 nha § va dang
hudng tién SSI nay mudn bdn nha cii va mua nha mdi cling sé
gip rat nhiéu trd ngai. Thi¥ nhit 13 thdi gian ban va mua it khi
x4y ra cling mot thing. Mua nha trudc khi ban nhd cii s& c6
nhitng thdng minh c6 hai cin nha. Ngugc lai néu bdn nha cii
trt6e khi mua nha méi du tién ban nha chua ding.

¢/- Chua ¢6 nha nay muén mua nha:

C6 nhiéu ngudi dang hudng SSI trudc kia dé€ con céi ding
tén nha, nay vi Iy do nao d6 con cdi mudn sang tén lai. Cling c6
trudng hop con cdi mudn mua cin nha ting cho bd me.v.v...
Trong trudng hgp nay ngudi hudng SSI can tinh todn 1am sao cho
tién trd ngan hang mdi thang, tién thué€ nha, tién bdo hiém nha,
tién dién nudc.v.v... & trong gidi han tién SSI hang thing. N&u
ti€n SSI khong dd trd cdc tién hang thdng nay, thi c6 nghia la
quy vi ¢6 su gitp dd cda con chiu.
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KET LUAN:

Trg cap tién gia, tién bénh (SSI) va medicaid 13 phic 1gi xa
hdi danh cho nhitng ngudi ngheo tiing séng hgp phdp trong nuéc
My. Ngudi huéng phai chiu mdt s6 rang budc vé 1di tic, tai sin,
di chuyén.v.v... Vi vdy mdi khi mudn thay ddi gi cho minh,
nhitng ngudi dang thu hudng cdc phic 1gi xa hdi cin cin nhic
cin than dé€ khéi mat hay bi gidm quyén 19i.

Tran Hao

NU CUOI XUAN CON LON

Lan diu lam 'chuyén iy’
bait tay 1én nguc cb ban gai la dan cong nghé, chang khé hoi mot
cach to mo: "Cai gi day?"

"Dan loa 2.1", ¢6 nang khuc khich tra 1o1.

"Cai gi day?"

"Nut chinh volume".

"Sao anh vin max ma khéng co tiéng?"

"Dét a, anh phai cam phich dién vao 6 da chu".

Luét sw hido tam

Ngay no, mot ludt su dang lai xe di trén duong thi bat gap
mot ngudi dan éng dang an co. Rt ngac nhién, luat su dimg lai va
hoéi chuyén.
- Nay, tai sao anh lgi an co thé ?
- Vi t6i qud nghéo khé va khéng kiém néi thir gi d@é dn. - Nguoi
dan 6ng tra 10i.
- Thdt t6i nghiép, théi anh hdy dén nha t6i di.
- Nhung t6i con mot vo' va ba dira con ¢ nha.
- Thé thi vé nha kéu tat cd ho cing di.
Sau khi tit ca da 1én xe, ngudi dan 6ng noi:
- Ong la ludt sw t6t bung nhdt ma t6i ting thdy !
- Roi anh va vo con sé thich ngay théi. - Ludt s trd 10i. - O sin
sau nha téi, ¢6 moc ngdp dau roi!
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7UY BUT:

KHAC KHOAI

Hong van

° skosk sk ok ok ok ok osk

N&i khdc khoai cua toi 1a chua
bao gio toi hai long voi hanh phuc hién
tai. Hinh nhu trong tinh yéu, t6i luén la
mot ké tham lam, va bdi chinh cai tham
lam d6 da khién t6i tro nén ké that vong
trong nhitng cudc tinh.

Lan nao gip g&, phat ban dau
cling tuéng nhu da tim dugc nira manh
tht lac ciia doi minh, nhung dan da, t6i tim thiy ¢ d6i tuong
nhitng khap khuyu 16i 16m coa day ray nhimg khuyét diém.

DPém vé, toi nhin lai t6i. Than thé nay, cudn cudn sic yéu
dwong. Trai tim nay thon thic lira tinh. TAm hon nay rat rao cam
xuc. Nhung c6 ai chia xé cudc doi nay? Tinh yéu nhu mot huyén
thoai ma t6i khong bao gior bat gip. Doi dién véi co don, toi thon
thirc nhimg dém dai khong ngu. Subt doi mo udc mot vong tay
yéu thuong, mét ve vudt diu dang, mot 101 n6i ngot ngao day yéu
dau ctia mot ngudi tinh thiu hiéu minh nhu chinh ho. Nhung ca
doi chi gap g& nhiing manh " tinh lira ". D61 khi toi muon budng
xudi tat ca. Bo di nhitng cudc tinh vun vanh dé chim dam trong
ndi ¢6 don. Pé thay minh hanh phuc trong di ving nhat nhoa thoi
tudi tré....

..Anh yéu dau! Em khéng bao gio quén dwoc dnh nhin thiét
tha dam d@udi ciia anh. Em khéng bao gic quén dwoc bo méi néng
quyén vao em trong hoi thé nong mii khéi thuoc. Vong tay ém di
chdt d@é cung hoa vao nhau trong hanh phiic tuyét voi. Chi can
nhin vao mdt em la anh da biét nhitng gi em wéc muon. Thud dy,
chiing minh hanh phiic qud, quén cd mét nguoi dang kho dau vi
hanh phiic ciia ching minh. Em ngdt ngdy huong thu cudc tinh
thira nhitng twong dé la mdt ngot tinh khéi. Nhung roi khé dau da
dén khi cudc tinh viea chin, khi anh noi voi em minh chia tay.
Khéng phai vi anh hét yéu em. Khéng phdi vi ching ta hét yéu
nhau. Ma chinh vi chung minh yéu nhau qua! Yéu nhau qua nén
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chiing ta phdi hy sinh. Em khéng muén anh lam ké phy tinh va anh
khéng mudn em lam ké cw6p tinh. Nhung em va anh van muén doi
nho nhau. Muén doi yéu nhau. Va nhw ban nhac Aprés Toi...Méme
un jour, si je fais ma vie, si je donne ma tendresse mais plus rien
de mon amour!

Néu mai sau, em ¢é lam lai cudc doi (voi ai do) thi em chi co
thé cho di sw diu dang ém di chir khong thé cho di tinh yéu ciia em

Thé roi tin anh
bo vo, ldy vo roi lai
bé “ nguoi day” va
gio ddy song cé don
trong tuoi xé
chiéu...lam em nao
nung. Co nén di tim
anh, ¢6 nén néi lai cudc tinh hai mwoi nam vé trudc? Khong biét
¢6 lic ndo anh nhé dén em va nuéi tiéc cudc tinh nay? Gid ma biét
thé chiing ta cik tiép tuc-....roi cudc tinh ndy c¢é chong phai ? Pinh
ménh da an bai, chung ta gap nhau trong ngang trdai nhung yéu
nhau trong mdt ngot, roi xa nhau trong nu hén dai chir khong phdi
bang mét cdi tat dom dau. ( Anh da timg néi véi em rang tha la xa
nhau bcing mot cdi tat hon la xa nhau bcing mot nu hon, vi tat nhau
mét cdi dé dé dang quén nhau..)

Sau khi ching minh chia tay, anh dd song véi nhitng nira
manh tinh ghép guong, em ciing da nhiéu lan di tim _mika manh cia
minh nhung roi lai thdt vong roi xa, nhung sau méi lan chia tay,
thdn xdc em rd roi mét moi va chan nan dang trao. Em nhu nguoi
kiét sirc choi voi gitta dgi dwong khong mot canh tay bdo boc dwa

......... Va trong di vang tré lai, t6i khic khoai hdi tiéc dé rdi cho
mong mdt ngudi tinh nao dé co vong tay 4m, v6i bd mdi ndng, véi
trai tim s6i suc yéu thuong ciia mét cudc tinh lang man...Nhung cé
1€ khong bao gio gédp nira!

Trong cudc doi con lai, t6i lang thang di tim nira manh hon
da lac trong cai ménh mong ngut ngan cua dai dwong sau tham va
t6i dd hyut hang chim dan trong long dai duong mang theo ndi khéc
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khoai hdi tiéc cho mot cudc tinh di vudt xa khoi tim tay.
Mot nika hon t6i danh mat roi!
Tim hoai tim mdi van don coi
Ngo dau mot nika hon kia da
Theo nguoi dut bo manh tinh téi!

Hiong Vdn
X X X % X
bhisng tén A

*HOng Vdn Tinh 15 cho mdt ngudi

;;; lan gi6 Sudt doi ngam ding cay
Anh thoang qua doi em Minh 15 yéu 1am ngui
Ngét ngay budn C4 ddi chi bi€t dau

Trong tan cung ndi nho Long van khdng quén ngudi
Nhu 4ng may Nén danh hen kiép sau!
Anh tan biép vao doi

Em ngo ngén RHong Vin

Budn nhu ngudi mdt i Houston, thang 8-2005
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- CHFUCMUNGg
RS —%&
%K / ’ Pudc tin vui
WWW WWWW
g Chéu ﬁﬁ
" NGUYEN THUY ANH
NATHALIE THUY ANH NGUYEN
Con ciia Ong Ba
Nguyén Quang Huy & Truong Thiy Lan
Chdu Noi ciia Ba qua phu
Nguyén Quang Han
Chdu ngoai cua
Ong TruongTé& & Ls. Tran Thi CAm
Dad dugc chdp nhén vao truong Y — Khoa trong Tiéu
Bang Texas, nién khoa 2007
Mén chiic chiu NGUYEN THUY ANH THANG TIEN TREN
DUGNG HOC VAN
Chiic mirng Ba Nguy&n Quang Han, Ong Ba Trudng T&, Ong
Ba Nguyén Quang Huy c6 con va chdu ngoan, hoc gidi.
Riéng ting HUY & LAN ciu ca dao:
“Ai 0i cit & cho lanh
Tu nhan tich diic dé danh cho con”
Trai va gdi duy nhit : NGUYEN QUANG VINH VA NGUYEN
THUY ANH déu theo nganh Y-Khoa, mdt nghé cao quy gitip ich
nhiéu cho con ngudi va xa hoi.

Ba Hoang Tung Phong va Gia dinh
Ls. va Ba Nguyén Thé Linh

DONG CHUC MUNG, CHUC MIWNG
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BAN NGANG TAN DOC
CAl HAY cUn VAN HOC
DAN GIAN

Géa Hoang

“Tram nam bia da thi mon,
Ngan nam bia miéng hdy con tro tro.”

Trudc khi thuong thiic cai hay ciia van chuong dén gian chung ta
cling can hiéu mot chut vé dinh nghia cua loai vin chuong nay.

Theo sach Viét Nam Ty Dién cua ong L& Van buc, Lé Ngoc Tru
va sach thanh ngit, dién tich, danh nhan ty dién cta 6ng Trinh Vin
Thanh thi: Van chuong binh dan con goi la vian chuong truyén khau,
duogc luu truyén khap trong dén, trong nudc dudi nhiéu hinh thic:

- CA DAO: “ca” 1a cau hat thanh khuc di€u. “dao” 1a céu hat khong
thanh khuc diéu: vay Ca Dao la cau hat dung dé dién ta phong tuc, tap
quan, tinh tinh, thoi tiét rat sat v6i quan chung.

Tuong ty nhu trén tic gia Nguyén Xuan Kinh, Phan Vian Nhat
v.v... trong tap kho tang ca dao nguoi Viét con thém: Ca Dao la
nhing sang tac van chuong duoc phd bién rong rai, duoc luu truyén
qua nhiéu thé hé, mang nhitng dic diém nhit dinh va bén viing. ..

- TUC DAO: 1a mdt phan cua vin chwong truyén khiu ciing 1a
nhiing cdu hat mang tinh cach phong tuc va dugc dan gian quen
dung...

- TUC NGU: Cau né6i gon vé thudng thirc, v& luan 1y phat suit do
mot ngudi néi ra cd ¥ hay va xac dang dugc nhiéu ngudi nhic di nhic
lai khi gap truong hop twong tu 14u ngay thanh 16i néi khuén mau.

- PHONG DAO: 1a ca dao vé phong tuc.

- DPONG DAO: la ciu hat hay bai hat cua tré con.

- HAT CHEO: bai hat dugc chon trong ca dao cua van tho binh dan
do phudng chéo hat dé dién ta su vui cuoi, da pha nhimg théi xau,
rém cua doi ciing pha chut bong lon dé choc cudi nguoi xem.

- HAT RU EM: Me ru con, ba ru chau, chi ru em dé d gidc ngu
cho tré con.

- HAT GHEO: 1a hat dé 1am quen giita d6i trai gai.
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- HAT XAM: 1a diéu hat ciia nguoi mu kiém 4n ngoai dudng, trong
rap hay trong quan an.

Ngoai cac thé loai néu trén con nhiéu cac thé loai khéac nita, ké
ra hoi dai dong, déu nam trong van hoc binh dan. Khé ma biét dugc
loai van chuong nay do ai, tir dau va c6 tir bao gi¢. Ciing c6 the phat
Xudt tir gioi binh dan, gioi tri thirc khoa bang hodc gioi quyen cao
chtrc trong nhu vua quan v.v... Nhung c6 mét diéu chic chin rang
chung duoc luu truyén khip trong dan gian tir miéng ngudi nay qua
miéng nguoi khac chtr liic dau co ai in thanh sach hay khic trén da,
nén madi co cau:

“Tram nam bia da thi mon,
Ngan nam con tro tro. "bia miéng hay

Chung ta hay vi “cting nhu da” ¢6 nghia rang d4 la cimg nht.
Cho chic dn ctr viéc khic trén da (bia dd), tac tuong bang d4, nhung
r0i it nim sau, mot trim nam sau hay hon trim nim bia d4 ciing phai
mon thoi. Trai lai bia miéng: qua miéng thé gian thi du hang ngan
nim van chwa mon, chua mat, con tro tro. Cai gi dugc khic trén
miéng nguoi ta? D6 13 101 noi, tiéng nodi phai khong thua qui vi?

Loi noi ta chi cdm nhén dugc qua thinh giac, v hinh, khong ai
nam bat dugc nod: thoi xua lam gi ta da co truyén thanh, thau thanh dé
ghi lai 101 n6i ra, nén no thoang di theo gio, roi mat sau d6. Tuy nhién
nhimg 101 no6i hay dep, c6 ly, dung v.v... dugc moi ngudi ghi nho,
nhic di nhéc lai ri truyén di d6 chinh 1a vin hoc truyén khau vay.

T& lai cdu ca dao néu trén cho ta mot y niém hé 1a vat chit thi
phai huy hoai, hitu hinh tit hitu hoai giéng nhu trong thuyét nha Phat
“sic sac khong khong”. Co day rdi lai mat day. Cang niang né bao
nhiéu thi lai cang tan bién sém by nhiéu. Chi c6 tim con ngudi, cai
tdm cda thanh nhan, cia Chaa, cia Phat vo hinh thi lai con lau dai.
Nguoi ta thuong vi “nude chay da mon”, mot thé 1ong (nudc) mém
lai 1am mon d4, da thudc thé dan. Ly luan cu cua nhu vy dung 1a Iy
su cun, qua that gia nay chi mudn néu 1én cai hay va cai dep cua ciu
ca dao trén ma thoi boi tu nd da bao ham mot triét ly vé cudc doi: Cai
vo hinh ton tai 14u hon céi hiru hinh.

Ngoai ra ca dao con cho ta nhiing bic hoa tuyét voi ciia qué
huong nhu:

“Qué em ong anh to vang,
Rudng nwong thang tdp ngiit ngan déau xanh.”
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Nhirng tia ning sém toa khip rudng dau, 6ng anh nhu nhing soi
to vang. Chinh nhiing s¢i to vang nay lai la két qua cua doi tay nga bé
nhd hang ngdy vun trong ruong dau ngut ngan, dé duoc ganh vé bang
bo vai thon nh6 vi ¢ nha bay tam dang dai ¢6 doi du nhu con doi me
vé chg. Thé thi cong lao khé nhoc cta nguoi gai qué da gop phan
khong it vao su hung vuong ctia nén kinh té gia dinh.

“Sdng trang trdi chiéu hai hang,
Bén anh doc sach, bén nang quay to.”

Ta lai dugc coi thém mot bic tranh tho mong, an binh ma tac
gia lai 1a nguoi gai qué gioi, dam dang thi hanh sir mang thiéng liéng
1a nudi chong an hoc.Dudi 4nh tring vang dang chiéu roi vao hién
nha, mdt bén nang dang cham rai quay to, mot bén chang dang doc
sach, sach ddy khong phai 1a sach béo, sach tiéu thuyét, sach kiém
hiép, playboy (a thoi xua lam gi c¢6 loai nay) ma la sach hoc, tur thu,
ngil kinh dé mai day chang 18u chdng di thi, dé s& vdng anh di trudc
vong nang theo sau, va dé dén on cho nang:

“Bé khi xdn véy quai cong,
Com niéu, nuwée lo nudi chong di thi.

Xa@ hoi ta xua khong phai chi c6 mot nang quay to la nuoi chong
an hoc ma c6 vo sb nang, trong sé nay phai ké dén ba T Vi Xuyén:

“Quanh nam budn ban ¢ ven song,
Nubi ndng dan con véi mét chong
Lan [6i than co khi quang vang,
Eo séo mat nuede budi do dong”

Ba TG nudi chong dai dai vi ong cir rét hoai, bam dap cung
nguoi ma van ci rot:

“Pau qua don han, rat hon lira bong,
Tui but, tui nghién, hd 1éu hd chong.”

”»

Canh dep, tinh dep nhu trén da dugc day lui qua xa trong di
vang, ngay nay nhat 14 tai xr Au My tién bo khong nglmg vé moi mit
d4 16i theo ca sy tién bd cua gia dinh:

“Sdng trang trdi chiéu hai hang,
Bén anh riia chén, bén nang coi phim.” (phim bo)

Nam nit binh quyén, anh o rira chén, ndu an ciing la thuong
théi, thién ha hoi dau ma thic méc cho mét 6¢ phai khéng a?
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Hé nam ngoai di tham lai ba con ban bé ¢ Cali, thu phu ctia dan
ti nan ta, thi eo oi thoi tiét sudt mot tuan sat traim do. Chi toi bénh Cali
hét minh:

- Nam nay sao ma ky qudi thé, chir c6 bao gic lai néng nhir vy
ddu? Hay nguoi Texas mang cai nong sang ddy chang?

Nao quat, ndo may lanh (nhiéu nha khéng c6 may lanh) déu
duoc danh thuc het boi ching da nghi vacation qua 1au roi. Voi toi
Cali c6 néng dén mAy ciing 1am sao danh duoc giai quan quan cua cai
noéng mién Téch-sit. Boi 18 ngdy nong that nhung khong 4m va birc
bdi nhu Houston. G Houston nhat 1a budi trua néu xe khong déu duoi
bong cdy, xfn xdc mo xe ra vo ngay cai vo lang, bi phdng tay vi bong
xin ch¢ kéu troi. Khon hon nén trir sin chiéc khin tay ma lot. Budi tdi
sau khi tit ndng, & Cali van mat hay hay khi mo cira s6, Texas lam gi
c6 tinh trang mdy lanh dinh cong sudt mua hé. Nong Cali, nguoi
Texas coi nhu pha nén van bat phd Bolsa, qua Phiic Loc Tho an udng
lu bu.

T6i duoc Minh Puong dan di thim ngudi ban nim muoi nam cii
1a Liéu.Liéu hoc cung trudng véi chung toi, dudi toi mot 16p & Nha
Trang. Hinh anh c¢6 ntr sinh duyén dang, lan da ngam ngam, toc thé
qué vai budng ngang ci eo thon gon, van con tron ven trong toi. Nhat
1a khi néi chuyén chit “chu choa” vira d& thuong vira la dbi voi ching
t6i, dan di cu tir Bic v6 Trung.

Ciing nhu cac nguoi ban dong nién khéac, néu vo tinh gip nhau
ngoai duong kho c6 thé nhan ra nhau. Liéu ctia nim muoi nim sau
dang day da, thap hon, téc quin, ngan theo thoi trang. Riéng giong
noi van ti tach vui vé nhu xua. Vo chong Lidu don tiép chung toi rat
ndng hau. Hoi ra thi nang di san xuat dugc trén nira ta. Vi giong nodi
day quyén uy:

- Don com ra moi hai bac, cdac con!

Chung t6i phai tir chdi ring vira &n com no né ¢ nha ba chi.
Nhung chua dugc 1énh clia me nén cac cd clr bay ra nao ca chién don,
sd0, rau mudng sdo. Ching t6i lai phai khan khoan tir chdi mét lan
nita méi thoat dugc su nai ép an ctia Lidu. Toi ghé tai Liéu hoi nho:

- Gdi hay ddu ddy?
Lidu tra 10 1ap limg:

- Ddu ciing c6 ma gdi cting co.
Toi lai hoi:

- Thé mdy chii c6i tran ngéi ¢ ban, dudi tan cdy ngodi san kia la
trai hay ré?
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Liéu tra 16i nhu trudc:
- Trai ciing ¢6 ma ré ciing co.
Nhin mét 16 tré con choi & goc phong t6i lai héi:

- Thé I tré kia la chau ndi hay chdu ngoai vdy?
Liéu tra 15i:

- Ngi ciing ¢é ma ngoai ciing ¢6, mweoi mdy dia ldn.

T6i khong con kién nhan dé nghe nhiing cau tra 101 nira nac nta
md cua Liéu nita.Sira lai giong cho ¢ vé nghiém tuc hoi ca hai vo
chdng Liéu:

- Nha nay ong ba mua bao gio, bao nhiéu phong “lon” (loan) da
hét chwa?

Chong Liéu thé vo tra 10i:

- Nam phong ngii phai lam thém vai phong nita méi dii ¢ va tra hét
no roi.

Vi ngo6i nha to rong nhu thé, lai toa lac trong khu tot & Cali
khong phai la d& kiém, d& mua, dé tra no, éy vay ma voQ chéng Liéu
da 6 ca, trong long chung t6i qua né phuc.

Liéu lai thém vao:

- Ngoai hai vo chong, nha nay ¢é nam ho ldn, moi cdp moi phong
nghia la moi tleu gia dinh la mét hg. Bdy gio tui ndy swéng lim,
chang phai ndu nuéng, lau chii nha cia gi cd, civ viée di choi,
shopping, éng dy tha hé di hoi hop, doi khi minh ciing lam baby sister
giup cho cac con chau.

Toi lai to mo hoi:

- Thé ba khéng lam héa dau quén thi gdi hay dau lam?
Liéu tra 15i:

- Thi chiing chia nhau ra, méi hé phu trach mét ngay, weekend thi
chiing cing nhau ndu va di cho.

Nhin vao gara canh bép t6i thay thirc an chwa nau day ap, rd rau
16n bang cai thiing.Liéu lai hanh dién giai thich thém:

- Bd ¢6 vai hé moved ra roi, trong dé c¢é vo chong thang con trai
lam bdc si, mua nha Ion, nam ho ¢ day khi nao co du kha nang mua
nha thi ching ciing ra riéng, ciing cé hg cé di tien mua nha nhung
chira muon move ra c6 1é & ddy vui hon nén chiing van chiea mua nha
riéng.

Qua thét ching t6i hét stc phuc vo chong Lidu va ca con chau
Liéu, boi tai dat M§F nay, tu do ca nhén, ty do lra doi la trén hét. Quan
niém song mdi ngudi mdi nha, gia mdi ngudi mdi md it ra 1a chua
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duogc ap dung trong dai gia dinh cua Lidu. Séng véi nhau vui vé, hoa
thun 1a diéu hiém co. Téi hoi Lidu:

-Liéu biét chuyén Ngii dai dong dong chuwa?

Liéu tra 10i:

- Chua, chuyén ra rang?

Lam ra vé ta day sau khi thém rau thém ria t6i dong dac:

- Ngay xua ¢6 mot gia dinh nha kia ndm doi & vdi nhau, 6ng, con,
chau, chét, chut chit cing & mot nha rat hoa thuin vui vé. Thay thé
vua mudn thir, bén sai ngudi dem mot trai 1€ to1 biéu Nguoi 6ng bén
sai con chau dem trai 1& gid nho ra, roi d6 ca may thung nudc mua
vao khudy déu, bao cac con chau mdi ngudi uéng mét chén, nhu thé
14 ai ai trong gia dinh déu dugc thuong thic nudce 18, déu duge huong
16¢ vua ban.

Sau khi dugc hdi bao vua méi hiéu ra rr:flng tal sao nam doi lai o
hoa thuan véi nhau trong mot nha. Dt cau chuyén t6i nhai giong cung
dinh ma rang:

- Ngii ho d&ng duong cua Liéu van tué! Van van tué

Lai ké thém cho Lidu mot chuyén nhoé ma ngudi ban nay Liéu
khong quen biét:

- Gia dinh con X 4y ma, khi méi dinh cu & M§ né mua cai nha cii
ba phong ngu, mot phong tim, mot toillet, mot gara. Mi dau chi co
hai vo chéng, bdn dtra con va mot ba cu me, vi chi b'fly nhén trong
nha. Sau lai thém méy dtra chau con 6ng anh vugt bién qua dinh cu,
thinh thoang anh em, ba con ho hang dén choi mét vai ngay hay ¢ lai
weekend la thuong, nén chiung phai xay thém phong, bién gara thanh
phong an 16n, tuy nhién van chi c6 mét phong tam, mot phong vé sinh
12 khong thém bot gi ca. May lanh cira sb ldp tir hdi 6ng Banh T6 khi

vui thi chay, khi budn thi dinh cong, chiu trdn nhu vy mdy nim
truong & dat Houston. Mai sau méi lam cach mang lip central air cho
gia dinh. Ay vdy ma ho da ¢ trong nha d6 gan mudi lam niam troi, co
6 cau nao dam ca than dau. Ciing & trong cai “o cir” 4y ma thing
con dau khi di hoc du bi y khoa, xa nha phai & trong “dome” né nhit
dinh ha tién cho cha me, da thué cai phong khong may lanh vi n6 bao
rang ca ngay di 16p, hoc ¢ thu vién, chi co t61 vé phong ngu, quat may
duoc rdi, ‘may lanh lam gi cho t6n thém.
RO toi két luan:
-Dé Liéu xem gia dinh X bdy gio con cdi ciing nhu ai, ¢6 mét diéu
chdc chdn rang nha Liéu “tan” hon chdc phdi ¢é bon nam toillets
chir khong phadi mot cdi nhw nha con X.
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Chung t6i déu vui vé cudi hd hd.Tam chia tay ban t6i doc ting
vo chdng Lidu may ciu ca dao:

“Tuong réng la dao me cha,

Con trai con gai cling 1a mot thuong.”

“Me day con thi khéo,

B6 déy con thi khon.”

“Bén con ngdi boén goc giuong

Me oi me¢ hoi me thuong con nao?”

Thi thuong ca bdn phai khong Lidu?Hen gap lai.

bé cap dén cai hay cai dep cuia van hoc dan gian, van hoc truyén
khau, dang nh& phai viét ca trim ngan to ciing chua du boi trén mang
ho da gop nhat duoc hon ba van cau, véi khuén khd ngén cua vai ba
trang giéy qua that 1a mot sy khiém 18. Hen tai ngd cac ban CSVLK
vao ky déc san nam toi.

Géa Hoang




Ddc san Ludt khoa 2007

TRI AN

* Cau Lac B9 Luat Khoa Viét nam chin thanh tri 4n Quy
Giao su, cac cuu sinh vién Luit khoa va thin hiu duéi
day da hé trg tai chanh d€ thyc hién Piic san Luit khoa
2007

e Gido su Lé Dinh Chi, cac cyu sinh vién luat khoa
Luu Hitu Phiic, Peter Tran Diing, Nguyen Thi Chinh,
Nguyen Mai & Phuong Nam, Nguyén Tran Quy,
Tran Hao, Nguyén Minh Triét & Kim Travel, Dao
Vin Thao & nha thudc Hoa Pa, Nguyén Tan Tri,
Nguyén Thé Linh & nhag in LIVIKO, Pham Vin
Minh Broker, Kavin & Ngan hang Southwest
National Bank, O. B. Pham Thién, Ls. Tammy Tran,
Bac si nha khoa Hop Nguyén, Béc si Chu B4 Kim
Thu & Bs.Lé Tri, Van phong Ls. Phan & Phan, Ls.
TSt Lé, Van phong Nguyén Thanh Liét Insurance
Agency,Ba Duong Qué Lan & nha hang Vietnam
Coast, Bac si Vii Ban & Vién Thim My Bich Ngoc,
Nha tho May Ngan va Giao su Van Binh.

e Dac biét cam on Luat su va Ba Steven D. Laib, Ls.
Robert Pham Ngoc Bao va AB Realty Mortgage, Cuu
SVLK Pham Tuodng Vi & bac si Cao Hitu Tich, mdi
nguoi da bao tro mdt trang bia mau Pic san Luét
khoa.

e Chung t6i ciing chan thanh tri an O. Ba Duong Phuc
& Pai Sai Gon Houston, O. Ba Hoang Bach Dai
Tiéng Nuéc Toi, Bio Luit phip & Pdi sdng, bdo
Thé gidi Nghé Si, di bao trg cho Talk Show & phd
bi€n Thong bdo vé Hoi Ngd Mua Xuan Luat khoa
2007 & DPdc san Luét khoa 2007.
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